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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 132 and 163 
(T.D. 00-7) 
RIN 1515-AC55 


EXPORT CERTIFICATES FOR SUGAR-CONTAINING 
PRODUCTS SUBJECT TO TARIFF-RATE QUOTA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim rule; solicitation of comments. 


SUMMARY: This document amends the Customs Regulations on an in- 
terim basis to set forth the form and manner by which an importer es- 
tablishes that a valid export certificate is in effect for certain 
sugar-containing products subject to a tariff-rate quota, that are prod- 
ucts of a participating country, as defined in an interim rule of the 
United States Trade Representative (USTR). The export certificate is 
necessary to enable the importer to claim the in-quota rate of duty on 
the sugar-containing products. 


DATES: Interim rule effective on February 4, 2000. The interim rule is 
applicable to products of a participating country as described in the 
USTR interim rule that are entered or withdrawn from warehouse for 


consumption on or after February 4, 2000. Comments must be received 
on or before April 4, 2000. 


ADDRESS: Written comments may be addressed to and inspected at the 
Regulations Branch, U.S. Customs Service, 1300 Pennsylvania Avenue, 
NW, 3rd Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Leon Hayward, Office 
of Field Operations, (202-927-9704). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As a result of the Uruguay Round Agreements, approved by Congress 
in section 101 of the Uruguay Round Agreements Act (URAA) (Pub. L. 
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103-465), the President, by Presidential Proclamation No. 6763, estab- 
lished a tariff-rate quota for imported sugar-containing products. 

Under a tariff-rate quota, the United States applies one tariff rate, 
known as the in-quota tariff rate, to imports of a product up to a particu- 
lar amount, known as the in-quota quantity, and another, higher rate, 
known as the over-quota rate, to imports of a product in excess of the 
given amount. The preferential, in- -quota tariff rate would be applicable 
only to the extent that the aggregate in-quota quantity of a product allo- 
cated to a country had not been exceeded. 

Under Presidential Proclamation No. 7235, dated October 7, 1999, 
the United States Trade Representative (USTR) was given authority 
under section 404(a) of the URAA to implement the tariff-rate quota for 
sugar-containing products to ensure that they do not disrupt the order- 
ly marketing of such products in the United States. The USTR has al- 
ready assigned Canada an in-quota allocation of the sugar-containing 
products (64 FR 54719; October 7, 1999). 

As part of the implementation of this tariff-rate quota, the USTR has 
established an export-certificate program under which exporting coun- 
tries that have an allocation of the in-quota quantity and that wish to 
participate in the program may use export certificates for their sugar- 
containing products that are exported to the United States. The USTR 
has issued an interim rule establishing regulations for this export-cer- 
tificate program (15 CFR part 2015) (64 FR 67152; December 1, 1999). 
The USTR interim rule has an effective date of January 31, 2000. 

An exporting country wishing to participate in the export-certificate 
program must notify the USTR and provide the necessary supporting 
information. As defined in the USTR interim regulations (15 CFR 
2015.2(e)), a participating country is a country that has received an al- 
location of the in-quota quantity of the tariff-rate quota, and that the 
USTR has determined, and has so informed Customs, is eligible to use 
export certificates for their sugar-containing products exported to the 
United States. The USTR has stated that it intends to publish a notice 
in the Federal Register whenever a country becomes, or ceases to be, a 
participating country. 

The particular sugar-containing products subject to a tariff-rate 
quota for which the USTR has established the export-certificate pro- 
gram are described in additional U.S. Note 8 to chapter 17 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS). Specifically, unless 
excepted as provided in additional U.S. Note 3 to chapter 17, HTSUS, 
the imported sugar-containing products covered by the export- 
certificate program contain over 10 percent by dry weight of sugars 
derived from cane or sugar beets, whether or not mixed with other 
ingredients, and they are classified under one of the following 
HTSUS subheadings: 1701.91.54, 1704.90.74, 1806.20.75, 1806.20.95, 
1806.90.55, 1901.90.56, 2101.12.54, 2101.20.54, 2106.90.78, or 
2106.90.95. 
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While a country does not need to participate in the export-certificate 
program in order to receive the in-quota tariff rate for its share of the 
in-quota quantity, using export certificates assures the exporting coun- 
try that only those exported sugar-containing products that it intends 
for the United States market are counted against its in-quota alloca- 
tion. As already noted, this helps ensure that such products do not dis- 
rupt the orderly marketing of sugar-containing products in the United 
States. 

On December 4, 1998, the Governments of the United States and 
Canada entered into a Record of Understanding regarding Areas of 
Agricultural Trade. In Annex 17 of this Record of Understanding, the 
United States agreed to require an export permit issued by the Govern- 
ment of Canada in order to enable an importer to claim the in-quota tar- 
iff rate for those sugar-containing products of Canadian origin 
described in additional U.S. Note 8 to chapter 17, HTSUS. Canada will 
thus be a participating country in this export-certificate program as of 
January 31, 2000, the effective date of the USTR interim rule, as indi- 
cated above. 

In accordance with the interim rulemaking of the USTR, Customs is 
issuing this interim rule in order to set forth a new § 132.17, Customs 
Regulations (19 CFR 132.17), that prescribes the form and manner by 
which an importer establishes that a valid export certificate exists, in- 
cluding a unique number for the certificate that must be referenced on 
the entry or withdrawal from warehouse for consumption, whether 
filed in paper form or electronically. This will ensure that no imports of 
the specified sugar-containing products of a participating country are 
counted against the country’s in-quota allocation unless the products 
are covered by a proper export certificate. The export certificate is nec- 
essary in this regard in order to enable the importer to claim the in-quo- 
ta rate of duty on the sugar-containing products. 

In addition, the Interim (a)(1)(A) List set forth as an Appendix to part 
163, Customs Regulations (19 CFR part 163, Appendix), that lists the 
records required for the entry of merchandise, is revised to add a refer- 
ence to the requirement in new § 132.17 that an importer possess a val- 
id export certificate for sugar-containing products that are subject to a 
tariff-rate quota and that are products of a participating country, in or- 
der for the importer to be able to claim the applicable in-quota rate of 
duty. 

Also, § 132.15, Customs Regulations (19 CFR 132.15), is revised to 
make provision for electronic entry filing in the case of beef subject to a 
tariff-rate quota, for which the importer must similarly possess a valid 
export certificate in order to claim the in-quota rate of duty. 


COMMENTS 


Before adopting this interim regulation as a final rule, consideration 
will be given to any written comments that are timely submitted to Cus- 
toms. Customs specifically requests comments on the clarity of this in- 
terim rule and how it may be made easier to understand. Comments 
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submitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Branch, U.S. Customs Service, 
1300 Pennsylvania Avenue, NW,, 3rd Floor, Washington D.C. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS, 
THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 

Pursuant to the provisions of 5 U.S.C. 553(a), public notice is inappli- 
cable to this interim rule because it is within the foreign affairs function 
of the United States. Also, for the above reason, there is no need for a 
delayed effective date under 5 U.S.C. 553(d). Because no notice of pro- 
posed rulemaking is required for interim regulations, the provisions of 
the Regulatory Flexibility Act (5 U.S.C. 601 et seg.) do not apply; and be- 
cause this document involves a foreign affairs function of the United 
States and implements an international agreement, it is not subject to 
the provisions of E.O. 12866. 


PAPERWORK REDUCTION ACT 
The collections of information involved in this interim rule have al- 
ready been approved by the Office of Management and Budget (OMB) 
in accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 
3507) and assigned OMB Control Numbers 1515-0065 (Entry summa- 


ry and continuation sheet) and 1515-0214 (General recordkeeping and 
record production requirements). This rule does not propose any sub- 
stantive changes to the existing approved information collections. 

An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number assigned by OMB. 


LIST OF SUBJECTS 

19 CFR Part 132 

Agriculture and agricultural products, Customs duties and inspec- 
tion, Quotas, Reporting and recordkeeping requirements. 
19 CFR Part 163 

Administrative practice and procedure, Customs duties and inspec- 
tion, Imports, Reporting and recordkeeping requirements. 

AMENDMENT TO THE REGULATIONS 


Accordingly, parts 132 and 163, Customs Regulations (19 CFR parts 
132 and 163), are amended as set forth below. 


PART 132—QUOTAS 


1. The general authority citation for part 132 continues to read as fol- 


lows, and the specific sectional authority under this part is revised to 
read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1623, 1624. 
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§§ 132.15 through 132.17 also issued under 19 U.S.C. 1202 (addition- 
al U.S. Note 3 to Chapter 2, HTSUS; subchapter III of Chapter 99, 
HTSUS; and additional U.S. Note 8 to Chapter 17, HTSUS, respective- 
ly), 1484, 1508. 

2. Section 132.15 is amended by revising the second sentence of para- 
graph (a) to read as follows: 


§ 132.15 Export certificate for beef subject to tariff-rate 
quota. 


(a) Requirement. * * * The importer must record the unique identify- 
ing number of the export certificate for the beef on the entry summary 
or warehouse withdrawal for consumption (Customs Form 7501, Col- 
umn 34), or its electronic equivalent. 

* * « « * * * 

3. Part 132 is amended by adding a new § 132.17 to Subpart B to read 

as follows: 


§ 132.17 Export certificate for sugar-containing products 
subject to tariff-rate quota. 

(a) Requirement. For sugar-containing products described in 
additional U.S. Note 8 to chapter 17, HTSUS, that are classified in 
HTSUS subheading 1701.91.54, 1704.90.74, 1806.20.75, 1806.20.95, 
1806.90.55, 1901.90.56, 2101.12.54, 2101.20.54, 2106.90.78, or 
2106.90.95, and that are products of a participating country, as defined 
in 15 CFR 2015.2(e), the importer must possess a valid export certifi- 
cate in order to claim the in-quota tariff rate of duty on the products at 
the time they are entered or withdrawn from warehouse for consump- 
tion. The importer must record the unique identifier of the export cer- 
tificate for these products on the entry summary or warehouse 
withdrawal for consumption (Customs Form 7501, column 34), or its 
electronic equivalent. 

(b) Validity of export certificate. To be valid, the export certificate 
must meet the requirements of 15 CFR 2015.3(b), and with respect to 
the requirement of 15 CFR 2015.3(b)(3) that the certificate have a dis- 
tinct and uniquely identifiable number, this unique identifier must con- 
sist of 8 characters in any alpha/numeric combination. 

(c) Retention and production of certificate to Customs. The export cer- 
tificate is subject to the recordkeeping requirements of part 163 of this 
chapter (19 CFR part 163). Specifically, the certificate must be retained 
for a period of 5 years in accordance with § 163.4(a) of this chapter, and 


must be made available to Customs upon request in accordance with 
§ 163.6(a) of this chapter. 


PART 163—RECORDKEEPING 
1. The authority citation for part 163 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1484, 1508, 1509, 1510, 1624. 


2. In the Appendix to part 163, under heading “IV.”, the list of docu- 
ments/records or information required for entry of special categories of 
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merchandise is amended by removing the listing, “$§ 132.15, 132.16 
Export certificates, respectively, for beef or lamb meat subject 
to tariff-rate quota”, and by adding the following listing in its place: 

“88 132.15 through 132.17 Export certificates, respectively, 
for beef, lamb meat, or sugar-containing products subject to 
tariff-rate quota”. 

RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: January 19, 2000. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, February 4, 2000 (65 FR 5430 


(T.D. 00-8) 


SYNOPSES OF DRAWBACK RULINGS 


The following are synopses of drawback rulings approved March 26, 
1999, to December 27, 1999, inclusive, pursuant to Subparts A & B, 
Part 191 of the Customs Regulations. 

In the synopses below are listed for each drawback ruling approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the date the application was 
signed, the Port Director to whom the ruling was forwarded to or ap- 
proved by, the date on which it was approved and the ruling number. 


Dated: February 3, 2000. 


WILLIAM G. ROSOFF 
(for John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Abbott Laboratories 

Articles: 5-Thiazole wing PNP carbonate HCL 

Merchandise: 5-Hydroxymethy] thiazole; 4-Nitropheny] chloroformate 
Application signed: October 18, 1999 

Ruling Forwarded to PD of Customs: Chicago, November 3, 1999 
Effect on other rulings: None 

Ruling: 44-05843-000 
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(B) Company: Abbott Laboratories 

Articles: Ritonavir 

Merchandise: Saturated polyglycolyzed glycerides gelucire 
Application signed: October 18, 1999 

Ruling Forwarded to PD of Customs: Chicago, November 3, 1999 
Effect on other rulings: None 

Ruling: 44-05844-000 


(C) Company: AP Technoglass Co. 

Articles: Automotive windshields and windows 

Merchandise: Vinyl; ceramic paste (ink) 

Application signed: January 25, 1999 

Ruling Forwarded to PD of Customs: New York, November 30, 1999 
Effect on other rulings: None 

Ruling: 44-05852-000 


(D) Company: Cerro Copper Tube Co. 

Articles: Not modified 

Merchandise: Extruded copper shells 

Application signed: April 16, 1999 

Ruling Forwarded to PD of Customs: New York, November 23, 1999 
Effect on other rulings: Modifies T.D. 98-9-C (44-05292-000) 
Ruling: 44-05292-001 


(E) Company: Cincinnati Specialties, LLC 

Articles: Benzotriazole (COBRATEC® 99 Flake, 99 Powder, 45-I, 
40-S) 

Merchandise: Ortho-phenylenediamine Flake 

Application signed: May 25, 1999 

Ruling Forwarded to PD of Customs: New York, December 13, 1999 

Effect on other rulings: Successor to Cincinnati Specialties, Inc. 
T.D. 96-45-G (44-03987-001) under 19 U.S.C. 1313(s) 

Ruling: 44-03987-002 


(F) Company: Cincinnati Specialties, LLC (successor to Cincinnati 
Specialties, Inc. under 19 U.S.C. 1313(s)) 

Articles: Benzotriazole (COBRATEC® flake and powder); OCBS-M 
(o-carbomethoxybenzene sulfonamide) 

Merchandise: Sodium nitrite granular 

Application signed: May 24, 1999 

Ruling forwarded to the PD of Customs: New York, December 20, 1999 

Effect on other rulings: None 

Ruling: 44-05856-000 
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(G) Company: Citrus & Allied Essences Ltd. 

Articles: Folded essential oils; terpeneless essential oils; essential oil 
terpenes of lemon, orange and peppermint 

Merchandise: Lemon oils, cold pressed & distilled; orange oils, cold 
pressed & distilled; peppermint oil 

Application signed: May 5, 1999 

Ruling Forwarded to PD of Customs: San Francisco & Houston, 
September 23, 1999 

Effect on other rulings: None 

Ruling: 44-05820-00 


(H) Company: Constar International 

Articles: Plastic bottle preforms; plastic bottles 

Merchandise: PET resin thermoplastic polyester 

Application signed: April 6, 1999 

Ruling Forwarded to PD of Customs: Houston, September 22, 1999 
Effect on other rulings: Terminates T.D. 96-62-J (44-04518-001) 
Ruling: 44-04518-002 


(I) Company: Coventry Manufacturing Company, Inc. d/b/a Brandon 
International 

Articles: Unfinished itochu microcell polyester oakley polishing cloth 
bags 

Merchandise: Itochu polishing cloth fabric 

Application signed: February 3, 1999 

Ruling Forwarded to PD of Customs: Terminal Island, September 27, 
1999 

Effect on other rulings: None 

Ruling: 44-05817-000 


(J) Company: Eastman Chemical Company 

Articles: Polyethylene pellets 

Merchandise: Hostalux KS; Anatase Titanium Dioxide 

Application signed: May 12, 1999 

Ruling Forwarded to PD of Customs: Houston, October 14, 1999 

Effect on other rulings: Successor to Eastman Kodak Company 
T.D. 93-9-D (44-05831-000) under 19 U.S.C. 1313(s) 

Ruling: 44-05831-001 


(K) Company: Eastman Chemical Company 

Articles: 2-ethyl hexanol (2-EH) 

Merchandise: Normal butyraldehyde 

Application signed: April 7, 1999 

Ruling Forwarded to PD of Customs: Houston, September 23, 1999 
Effect on other rulings: None 

Ruling: 44-05435-000 
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(L) Company: Flint Ink Corporation 

Articles: Azo yellow pigments (pigment yellow 12 and pigment 
yellow 13); azo red pigments (pigment red 48:1, pigment red 48:2, 
pigment red 49:1, pigment red 49:2, and pigment red 57:1); flushed 
color (copper phthalocyanine); and phthalo blue pigment 

Merchandise: Copper phthalocyanine blue crude powder; tobias acid 
powder; bon acid powder; beta naphthol powder or flakes; 
dichlorobenzidine/dihydrochloride presscake; 2B acid powder; 4B 
acid powder; acetoacetanilide a/k/a AAA 

Application signed: June 1, 1999 

Ruling Forwarded to PD of Customs: New York, Houston & San 
Francisco, November 3, 1999 

Effect on other rulings: Terminates T.D. 96-17-C (44-04449-000) 

Ruling: 44-04449-001 


(M) Company: General Electric Company 

Articles: CYCOLAC® resin, plastic 

Merchandise: Brominated epoxy resin 

Application signed: April 14, 1999 

Ruling Forwarded to PD of Customs: New York, September 28, 1999 
Effect on other rulings: None 

Ruling: 44-05825-000 


(N) Company: General Electric Company 

Articles: LEXAN® resin; VALOX® resin; NORYL® resin; 
CYCOLAC® resin; and CYCOLOY® resin 

Merchandise: TSAN 

Application signed: February 5, 1999 

Ruling Forwarded to PD of Customs: New York, September 22, 1999 

Effect on other rulings: None 

Ruling: 44-05821-000 


(O) Company: Harvey Titanium Ltd. 

Articles: Titanium bar (including round bar), billets, rectangle, shape 
forgings, plate, sheet 

Merchandise: Titanium alloy ingot, plate, sheet, and bar (round and 
rectangular) 

Application signed: April 13, 1999 

Ruling Forwarded to PD of Customs: San Francisco, November 5, 1999 

Effect on other rulings: Terminates T.D. 99-28-H (44-05467-000) 

Ruling: 44-05467-001 
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(P) Company: International Converter, Inc. 

Articles: Laminated foil/paper facer stocks for insulation panels, 
printed and unprinted 

Merchandise: Annealed aluminum foil 

Application signed: July 30, 1999 

Ruling Forwarded to PD of Customs: Chicago, December 27, 1999 

Effect on other rulings: None 

Ruling: 44-05861-000 


(Q) Company: IPR Pharmaceuticals, Inc. 

Articles: Zestoretic tablets 

Merchandise: Lisinopril Ester 

Application signed: November 12, 1998 

Ruling Forwarded to PD of Customs: Miami, October 25, 1999 
Effect on other rulings: None 

Ruling: 41-01708-000 


(R) Company: Kemet Electronics Corporation 

Articles: Tantalum Capacitors; Tantalum Anodes 

Merchandise: Tantalum wire 

Application signed: June 7, 1999 

Ruling Forwarded to PD of Customs: New York, October 5, 1999 
Effect on other rulings: None 

Ruling: 44-05826-000 


(S) Company: Koch Petroleum Group, L.P 

Articles: Not modified 

Merchandise: Not modified 

Application signed: June 2, 1999 

Ruling Forwarded to PD of Customs: Houston, November 23, 1999 

Effect on other rulings: Successor to Koch Refining Company 
T.D. 85-139-1 (44-01848-000) under 19 U.S.C. 1313(s) 

Ruling: 44-01848-001 


(T) Company: Merck & Co., Inc. 

Articles: Trityl losartan intermediate (a/k/a 1H-imidazole-5-methanol, 
2-butyl-4-chloro-1-(2’-(2-(triphenylmethy])2 H-tetrazole-5-Y1) 
(1,1’-bipheny]l)-4-Y1)methy])) 

Merchandise: Alkylated imidazole; 5-phenyltetrazole 

Application signed: May 14, 1999 

Ruling Forwarded to PD of Customs: New York, September 22, 1999 

Effect on other rulings: None 

Ruling: 44-05818-000 
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(U) Company: Nova Chemicals (USA), Inc. 

Articles: Styrene monomer; toluene; ethylbenzene 

Merchandise: Benzene; ethylene; ethylbenzene 

Application signed: August 26, 1999 

Ruling Forwarded to PD of Customs: New York & Houston, November 
3, 1999 

Effect on other rulings: Successor to Huntsman Chemical Corporation 
T.D. 91-67-I (44-01757-000) under 19 U.S.C. 1313(s) 

Ruling: 44-01757-001 


(V) Company: Osram Sylvania Products, Inc. 

Articles: Ammonium paratungstate (APT); sodium tungstate; tungstic 
acid; ammonium metatungstate; tungstic oxide; tungsten metal 
powder; tungsten carbide powder; tungsten cobalt grade mix; and 
various other tungsten products 

Merchandise: Tungsten ore concentrate and tungsten scrap 

Application signed: September 22, 1999 

Ruling Forwarded to PD of Customs: New York, November 16, 1999 

Effect on other rulings: Successor to Osram Sylvania Inc. T.D. 94-21-S 
(44-03621-000) under 19 U.S.C. 1313(s) 

Ruling: 44-03261-001 


(W) Company: Rhodia Inc. 

Articles: Polyurethane paint additives and elastomer additives 

Merchandise: Tolonate® HD 

Application signed: June 29, 1998 

Ruling Forwarded to PD of Customs: New York, March 26, 1999 

Effect on other rulings: Successor to Rhone-Poulenc Inc.’s 
T.D. 89-61-X (44-03990-000) under 19 U.S.C. 1313(s) 

Ruling: 44-03990-001 


(X) Company: Solutia Inc. 

Articles: Santicizer 2075 a/k/a triethylene glycol, di-2-ethyl hexanoate 

Merchandise: 2-ethyl hexanoic acid (2-EHA) 

Application signed: February 19, 1999 

Ruling Forwarded to PD of Customs: Chicago & Boston, October 15, 
1999 

Effect on other rulings: None 

Ruling: 44-05834-000 





2 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 7, FEBRUARY 16, 2000 


(Y) Company: United Alloys, Inc. 

Articles: Titanium bars (including round and rectangular), plates, 
sheets, open die forgings, and billets 

Merchandise: Titanium alloy ingots, plates, sheets and bars (round and 
rectangular) 

Application signed: April 13, 1999 

Ruling Forwarded to PD of Customs: San Francisco, November 23, 
1999 

Effect on other rulings: Terminates T.D. 99-28-T (44-05442-000) 

Ruling: 44-05442-001 


(Z) Company: Ventura Coastal Corporation 

Articles: Frozen concentrated orange juice base; frozen concentrated 
fruit juice base 

Merchandise: Concentrated orange juice for manufacturing 

Application signed: January 11, 1999 

Ruling Forwarded to PD of Customs: San Francisco, December 6, 1999 

Effect on other rulings: None 

Ruling: 44-05853-000 


(T.D. 00-9) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JANUARY 2000 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 

Holiday(s): January 17, 2000. 

Austria schilling: 
January 1, 2000 $0.073182 
January 2, 2000 .073182 
January 3, 2000 .073799 
January 4, 2000 .074918 
January 5, 2000 .075107 
January 6, 2000 .075027 
January 7, 2000 .074809 
January 8, 2000 .074809 
January 9, 2000 .074809 
January 10, 2000 .074504 
January 11, 2000 .075013 
January 12, 2000 074715 
January 13, 2000 .074635 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2000 (continued): 


Austria schilling (continued): 
January 14, ‘ , eaneals $.073603 
January 15, : .073603 
January 16, 2( .073603 
January 17, 20( bis Rata sass 073603 
January 18, 2006 Rak 073552 
January 19, ‘ ; .073509 
January 20, 073639 
January 21, 20 peeea 073400 
January 22, ‘ is ioe .073400 
January 23, SMa tes .073400 
January 24, ‘ Gear aa 072811 
January 25, : : ; iri 072971 
January 26, : ; arses ‘ a 072753 
January 27, : ; nh eae etree: oe 071873 
January 28, ‘ Road tuaeures .070965 
January 29, : .070965 
January 30, 2 er Raval srabe anearets ; .070965 
January 31, 2000. vaeenes 070907 


Belgium franc: 


January 1, Beha .... $0.024963 
January 2, 20 ‘cetera eae .024963 
January 3, 20( 025174 
January 4, 2( 025555 
January 5, 2000.... ‘ .025620 
January 6, 2000 .. 025593 
January 7, 200( ‘ ea .025518 
January 8, £ : .025518 
January 9, ‘ .025518 
January 2000 aes .025414 
January 11, 2000 ree .025588 
January 12, 2000.... .025486 
January 13, 2000 aes .025459 
January 14, 2000 fanata .025107 
January 15, 2000.... .025107 
January 16, 2000... wae .025107 
January 17, ee .025107 
January 18, ‘ .025089 
January 19, : .025074 
January 20, 2 an nee .025119 
January 21, 2 sm enia wine .025037 
January 22, ‘ .025037 
January 23, .025037 
January 24, 2 .024836 
January 25, : ale .024891 
January 26, 2 .024817 
January 27, .024517 
January 28, ‘ .024207 
January 29, ‘ .024207 
January 30, : .024207 
January 31, cee .024187 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2000 (continued): 


Finland markka: 


January 1, 2000 _eeeeee $0.169365 
January 2, 2000 169365 
January 3, 2000 . = ; 170795 
January 4, 2000 
January 5, 2000 
January 6, 2000 
January 7, 2000 
January 8, 2000 
January 9, 2000 


January 10, 2000 


INNIS 


January 11, 2000 
January 12, 2000 
January 13, 2000 
January 14, 2000 
January 15, 2000 
J " 2000. 
January 2000 
January 18, 2000 


January 2000 


— — - 


January 20, 2000. 


Jvanuary .« 2000 
January 22, 2000 


at pk pet pt pt 


Y 


January 23, 2000 
2000 


January 
January 3 164236 
January 31, 2000 , 164101 
France franc 

January 


January 2 
4, 2000 
> 5, 2000 


), 2000 


ioe 
, 2000 


57388 
56931 
156931 
156931 


l . 2000 
January 9 2000 
January 10, 2000 
January 11, 2000 
January 12. 2000 


January 13, 2000 


56291 


January 14, 2000. : ‘ ; 54400 
January 15, 2000. 
2000 


154400 


’ ane rk ; ‘ ; 154400 
PORUALY Ed. 2OUU <o cc cc ees bscecdic : ; .154400 


January 18, 2000. alah Aere acto, See a oF 154294 
January 19, 2000 whacei we ; 154202 
January 20, 2000...... he ; od 154477 
January 21, 2000 ales oe Be Sich ORS eR eae .153974 
January 22, 2000... eee ete .153974 
January 23, ied hk Slee Sa .153974 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—-Daily rates for countries not on quarterly list for 
January 2000 (continued): 
France franc (continued): 
January 24, uals $0.152739 
January 25, 2000 eeera Shs 153074 
January 26, 2000 Seem .152617 
January 27, 2000... er a .150772 
January 28, 2000 .. aon .148866 
Jantiary 20, JOGO... wesc ewes S .148866 

January 30, 2000 Seieelasvnwe’ ee .148866 

January 31, 2000 Me eaa mtn exon a Dose ae a ees .148745 
Germany deutsche mark 

January 1, 2000 . 

January 2, 2000 
January 3, 2000... 
January 4, 2000 . 
January 5, 2000 . 
January 6, 2000 
January 7, 2000.... 

Sy BOOS sass 
9,2000.... 
10, 2000 .. 


January 
January 
January 


AU 3 ae ee | |) laa Alor 

ARNIS TE FIG «ons cia esis ceiccs ccc Mere hae 525659 
January 13, 2000...... es Adeeierhmea ace we aes 525097 
January 14, 2000 .. i 5 Ncacoroh cea piahae sti 517836 
January 15, 2000. Oe ees a ; eae os .517836 
January 16, 2000 Senne dale ater aaraline wit Hola tae .517836 


January 17, 2000... aera’ re ere .517836 
January 18, 2000... Sue eee wieeuian a cleeudealeues’ 517479 
January 19, 2000.............. fae 517172 
January 20, 2000..... y erseas Racquani sa Ghe Aline aoaareee .518092 
January 21, 2000 omearcn ead es re .516405 
ApeanT MND BAIR go's a Biel ole) wa) leiaie. One e.s's Reet s Sele nee .516405 
January 23, 2000............ weeees errr cere cee. 516405 
January 24, 2000. Pace ikees ae .512263 
January 25, 2000 .. sos a Sirah atarel aces .513388 
January 26, 2000 .. Atwueictaths ies gine 511854 
January 27, 2000 .. Rete iodo .005668 
January 28, 2000 499277 
January 29, 2000 . ere Re el 499277 
GRIER ROIS 3 9 os ols cin armen dine cieins 499277 
January 31, 2000..... er oe 498867 
Greece drachma: 
January 1, 2000....... sneer $0.003050 
January 2, 2000 .. .003050 
January 3, 2000...... .003075 
January 4, 2000 .003120 
January 5, 2000 is .003124 
January 6, 2000 . .003120 


January 7, See .003119 
January 8, ‘ .003119 
January 9, £ .003119 
January ; .003104 
January : .003118 
January : .003111 
January .003101 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2000 (continued): 
Greece drachma: 
January 14, ¢ $0.003056 
January 15, 20 nd .003056 
January 16, 20 SeA0 eae .003056 
January 17, ; .003056 
January 18, 4 ey, .003060 
January 19, ‘ Sv aia aid aYeiearah ees 003057 
January 20, ; 003062 
January 21, ‘ Se aiaacdarne meter ae 003047 
January 22, 2000 Pdi aa rielets 003047 
January 23, 2000 ae .003047 
January 24, 2000 tary 003022 
January 25, 2000 .. oi cals .003028 
January 26, 2000.... ae Sn 003023 
January 27, 2000 Bisset .002982 
January 28, 2000 .. .002946 
January 29, 2000 ee .002946 
January 30, 2000 . 002946 
January 31, 2000.. ah let e trnak 002935 


Ireland pound: 


January 
January 
January 
January 
January 
January 
January .307068 
January 1.307068 
January 9, 200¢ a .307068 
January 10, 2 Saree ee 3801735 


1.278626 
.278626 
.289419 
.308973 
.312274 


.310878 


i, 
2, 
4s 
6.3 


@ 


January 11, 2 or .310624 
January ; vecesvae LeeLee 
January 13, ‘ for eee 304021 
January 14, ‘ select xs .285991 
January 15, ‘ es , .285991 
January 16, ‘ “15M , 285991 
January 17, 2000. ; .285991 
January 18, .285102 
January 19, ‘ 1.284340 
January 20, ‘ 8. .286626 
January 21, .282435 
January 22, : ae 282435 
January 23, % 

January 24, 
January 25 
January 26, ‘ 
January 27, 25! 
January 28, ‘ 1.239899 
January 29, ‘ 1.239899 
January 30, ¢ 1.239899 


January 1.238883 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2000 (continued): 
Italy lira: 
January 1, 2000... sated bial eeralorestie b Sardle SR Gien elmer a 
January 2, 2000 . wa ar Ae ee 000520 
January 3, 2000 .... ee? tis ola 000524 
January 4, 2000 000532 
Ae grag || | a ae .000534 
January 6, 2000 sitaiannele garter nites areca .000533 
January 7, 2000 ie Diletta ate sara .000532 
TREN Sat MUI oe oct a se s:s/e sPoiiled alee en cis ese .000532 
January 9, 2000... .000532 
January 10, 2000.. rea sary cies aeuare meatal 000529 
January 11, 2000 3 ; ; 000533 
January eee Ad aida ee tra Sasa ears ed 000531 
January 13, 2000 SF OE eR Pee sradesey ots 000530 
January 14, 2000. .000523 
January 15, 2000..... ccc os ; : 000523 
MAB OMES Oe NN cca esc acdcacccheceece Bes .000523 
January 17, 2000.... Jariietarn wera 000523 
January 18, 2000... 
January 19, 2000.. 
January 20, 2000 
January 21, 2000 
January 22, 2000 .. 
January 23, 2000......... sual choca Staats 
January 24, 2000 .. eer Cate wonton “a 000517 
January 25, 2000 ne ; ; 000519 
January 26, 2000.......... nea. 000517 
January 27, 2000 . sareniaaiag Ses dealates distwrg aa .000511 
January 28, 2000 ES rsa watery mena te axe Cha aaa ee Sra , 000504 
January 29, 2000 re ; ed Ceo ad aren aha a8 ena ae ie .000504 
January 30, 2000 000504 
January 31, 2000 000504 
Luxembourg franc 
January 1, 2000 
January 2, 2000... 
January 3, 2000.. 
January 4, 2000 
January 5, 2000 .. Aaa viale 4 a saw alaaans 025620 
January 6, 2000.... Pacer eens 025593 
January 7, 2000 .025518 
January 8, 2000 . .025518 
January 9, 2000... ree eee ates .025518 
January 10, 2000.... ; 025414 
January 
January 


$0.024963 
024963 
025174 


.025588 
025486 
January 13, 2 .025459 
January 14, : aly age .025107 
January .025107 
January .025107 
January .025107 
January 18, 3 .025089 
January 19, .025074 
January 20, .025119 
January 21, : .025037 
January 22, : .025037 
January 23, .025037 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2000 (continued): 


Luxembourg franc (continued): 


January 24, $0.024836 
January 25, .024891 
January 26, 4 , .024817 
January 27, a .024517 
January 28, .024207 
January 29, 024207 
January 30, .024207 
January 31, ‘ , .024187 


Netherlands guilder: 


January 1, ‘ $0.456957 
January 2, a 456957 
January 3, 4 ee 4 460814 
January 4, ‘ aioe 467802 
January 5, ‘ Ne Asmiescen 468982 
January 6, 2 Resin .468483 
January 7, 2 467121 
January 8, ‘ ‘ : 467121 
January 467121 
January 10, 465215 
January 11, 4 .468392 
January 12, 466531 
January 13, stents wees 466032 
January 14, < ree 459589 
January 15, ues avait 459589 
January 16, 3 459589 
January 17, anmemasteas .459589 
January 18, < pete ey 459271 
January 19, 4 Recs oe 458999 
January 20, ‘ 459815 
January 21, : sont .458318 
January 22, 458318 
January 23, ‘ 458318 
January 24, eee 5 Ss aieea cent aets 454642 
January 25, ‘ ping 455641 
January 26, ) 454279 
January 27, oe 448789 
January 28, .443116 
January 29, : 443116 
January 30, < Shai 443116 
January 31, 442753 


Portugal escudo: 


January 1, 2000 $0.005023 
January 2, 2000.... ne .005023 
January 3, 2000 .005065 
January 4, 2000 .005142 
January 5, 2000 005155 
January 6, 2000 .005150 
January 7, 2000 005135 
January 8, 2000 005135 
January 9, 2000 .005135 
January 10, 2000 eae .005114 
January 11, 2000 .005149 
January 12, 2000 .005128 
January 13, 2000 005123 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2000 (continued): 


Portugal escudo (continued): 


January 14, ¢ $0.005052 
January 15, ‘ a racers .005052 
January 16, ‘ .005052 
January 17, a" .005052 
January 18, 2 Paes .005048 
January 19, ‘ .005045 
January 20, 2 ; .005054 
January 21, 3 pire coher 005038 
January 22, ‘ .005038 
January 23, ‘ 005038 
January 24, ‘ .004997 
January 25, ‘ vi eterna .005008 
January 26, ‘ Salty ke ai ore 004993 
January 27, .004933 
January 28, < .004871 
January 29, ‘ .004871 
January 30, ‘ ; .004871 
January 31, ‘ Shas .004867 


South Korea w 


January 1, ‘ $0.000880 
January 2, ware .000880 
January 3, ; .000887 
January 4, ‘ ; .000891 
January 5, 2 Jae nsoeee .000881 
January 6, ‘ .000872 
January 7, Behn ; .000879 
January 8, 5 .000879 
January 9, 2006 las Peo cmrae .000879 
January 10, ‘ eran .000882 
January 11, 2 Sten s Eee .000872 
January 12, ‘ Bates .000874 
January 13, ‘ : ite .000881 
January 14, < ans Oks .000889 
January 15, : eles .000889 
January 16, ‘ : .000889 
January 17, ‘ oe .000889 
January 18, : .000887 
January 19, : .000882 
January 20, Sines .000888 
January 21, : enmeies .000887 
January 22, : .000887 
January 23, ‘ .000887 
January 24, .000889 
January 25, ‘ .000887 
January 26, ‘ .000887 
January 27, .000889 
January 28, .000892 
January 29, .000892 
January 30, .000892 
January 31, .000890 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2000 (continued): 


Spain peseta: 
January 1, 2000 $0.006052 
January 2, 2000 bata .006052 
January 3, 2000 a .006103 
January 4, 2000 .006196 
January 5, 2000 “A 006211 
January 6, 2000 .006205 
January 7, 2000 .006187 
January 8, 2000 006187 
January 9, 2000 ee .006187 
January 10, ee .006162 
January 11, ‘ .006204 
January 12, : scale Dee atele 006179 
January 13, 3 006172 
January 14, ‘ Se Raa Rees .006087 
January 15, : ee .006087 
January 16, ‘ Pf sg .006087 
January 17, . .006087 
January 18, 4 006083 
January 19, ee .006079 
January 20, ‘ 006090 
January 21, , 006070 
January 22, 2000 .006070 
January 23, 2000 .006070 
January 24, 2000 .006022 
January 25, 2000 .006035 
January 26, 2000 eh .006017 
January 27, 2000 .005944 
January 28, 2000 ; .005869 
January 29, 2000 .005869 
January 30, 2000 005869 
January 31, 2000 : .005864 
Taiwan N.T. dollar: 
January 1, 2000 ; $0.031857 
January 2, 2000 031857 
January 3, 2000 PaSaits cote .031867 
January 4, 2000 .032680 
January 5, 2000 .032468 
January 6, 2000 031496 
January 7, 2000 032415 
January 8, 2000 .032415 
January 9, 2000 032415 
January 10, 2000 .032436 
January 11, 2000 .032436 
January 12, 2000 .032468 
January 13, 2000 .032468 
January 14, 2000 .032436 
January 15, 2000 .032436 
January 16, 2000 032436 
January 17, 2000 032436 
January 18, 2000 .032373 
January 19, 2000 .032415 
January 20, 2000 .032415 
January 21, 2000 .032415 
January 22, 2000 .032415 
January 23, 2000 ‘d .032415 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
January 2000 (continued): 


Taiwan N.T. dollar (continued): 


January 24, 2000......... ana, : ara ... $0.032415 
January 25, 2000 ............ , Sew 032415 
January 26, 2000 . - 032415 
January 27, 2000 ............. EPs notated ete aa 032436 
January 28, 2000..... wee x2 032520 
January 29, 2000 . =e ni aa .032520 
January 30, 2000........ ee 032520 
January 31, 2000 .. : ‘ ; 032520 


Dated: February 1, 2000. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 


(T.D. 00-10) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR JANUARY 2000 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 00-1 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 

Holiday(s): January 17, 2000. 

Japan yen: 
SUMED BES IO aa o oboe wan diese sie 5 aurea 3 . $0.009333 
January 29, 2000 .. a a rr .009333 


January 30, 2000 Berhts ers eee ad 009333 
January 31, 2000..... ae haven senke 009317 


New Zealand dollar: 


January 28, 2000....... met ETE 
January 29, 2000 .487000 
January 30, 2000 SB rene ay 487000 
January 31, 2000 tas: eee eer 495300 


Dated: February 1, 2000. 
RICHARD B. LAMAN, 


Chief, 
Customs Information Exchange. 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 1-2000) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of December 1999 fol- 


low. The last notice was published in the CUSTOMS BULLETIN on January 
19, 2000. 


Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W, Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: February 2, 2000. 
JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, February 2, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
JOHN DURANT, 
(for Stuart P. Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED REVOCATION OF RULING LETTER AND 


TREATMENT RELATING TO THE CLASSIFICATION OF AN 
INFANT’S SHOE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a classification ruling letter 
and treatment relating to the classification of an infant’s shoe. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
revoke a ruling letter pertaining to the tariff classification of an infant’s 
shoe and revoke any treatment previously accorded by Customs to sub- 
stantially identical merchandise. Comments are invited on the correct- 
ness of the proposed action. 


DATE: Comments must be received on or before March 17, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W.,, Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W.,, Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Branch, (202) 927-2394. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the tariff classification of an in- 
fant’s shoe. Although in this notice Customs is specifically referring to 
one ruling, New York Ruling Letter (NY) E82374, this notice covers any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No fur- 
ther rulings have been found. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision or protest review decision) on the merchandise subject to 
this notice, should advise Customs during this notice period. Similarly, 
pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), 
as amended by section 623 of title VI, Customs intends to revoke any 
treatment previously accorded by Customs to substantially identical 
merchandise. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or Customs previous interpreta- 
tion of the Harmonized Tariff Schedule. Any person involved with sub- 
stantially identical merchandise should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
identical merchandise or of a specific ruling not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on the 
part of the importer or its agents for importations subsequent to the ef- 
fective date of the final decision of this notice. 

In NY E82374, dated June 10, 1999, the classification of an infant’s 
shoe was determined to be heading 6404, HTSUS. This ruling letter is 
set forth in “Attachment A” to this document. Since the issuance of this 
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ruling, Customs has had a chance to review the classification of this 
merchandise and has determined that the classification is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
E82374 and any other rulings not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963604 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical merchandise. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: January 28, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 10, 1999. 


CLA-2-64:RR:NC:TP:347 E82374 
Category: Classification 


Tariff No. 6404.19.35 
Mr. MICHAEL S. O’ ROURKE 


RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 


Re: The tariff classification of an infant’s textile shoe from China. 


DEAR Mr. O’ROURKE: 

In your letter dated May 19, 1999, written on behalf of your client, EJ Footwear Corp., 
you requested a tariff classification ruling. 

You have submitted a sample of an infant’s shoe which you state has an upper composed 
of denim textile fabric and an outer sole composed of textile fabric with applied rubber/plas- 
tic traction dots. You also state that the shoe contains a removable soft insole made from 
terry cloth, polyurethane foam, latex foam, and 100% cotton sheeting. One of these inner 
sole layers, which we believe is what you refer to as “latex foam,” is considered semi-rigid in 
nature. Due to the presence of this semi-rigid inner sole, the plastic dots constitute the 
greatest surface area in contact with the ground and, therefore, plastic is the constituent 
material of the outer sole of this shoe. 

The applicable subheading for the infant shoe will be 6404.19.35, Harmonized Tariff 
Schedule of the United States (HTS), which provides for footwear with outer soles of rub- 
ber, plastics, leather or composition leather and uppers of textile materials, with outer 
soles of rubber or plastics. The rate of duty will be 37.5% ad valorem. 


This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 
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a 


A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Richard Foley at 212-637-7089. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC. 
CLA-2 RR:CR:TE 963604 jb 
Category: Classification 
Tariff No. 6405.20.3090 
MICHAEL S. O’ ROURKE, ESQ 
RODE & QUALEY 
295 Madison Avenue 
New York, NY 10017 
Re: Revocation of NY E82374; classification of infants’ shoes with traction dots. 
DEAR Mr. O’ROURKE 
On June 10, 1999, our New York office issued to you, on behalf of your client, EJ Foot- 


wear Corp., New York Ruling Letter (NY) E82374, classifying certain infants’ shoes with 
traction dots in heading 6404, Harmonized Tariff Schedule of the United States (HTSUS). 


This letter is to inform you that the classification of that merchandise in heading 6404, 
HTSUS, is in error. The correct classification for that merchandise is heading 6405, pur- 
suant to the analysis which follows below. 


Facts: 


The subject merchandise is described as an infant’s shoe with an upper composed of den- 
im textile fabric, and featuring a closed toe and heel, with a lace-tie closure. The shoes also 
feature an outer sole composed of textile fabric with applied rubber/plastic traction dots 
and a removable soft insole made from terry cloth, polyurethane foam, latex foam, and a 
100 percent cotton sheeting fabric. The rubber/plastic traction dots are slightly rounded on 
the ground contact side and flat on the textile side and measure about 2mm in diameter. 

In NY E82374 the subject merchandise was classified in heading 6404, HTSUS, based on 
a determination that the plastic dots constituted the greatest surface area in contact with 
the ground. A laboratory report analyzing the subject merchandise, submitted on behalf of 
your client, states that “the rubber/plastic dots occupy about 12% of the apparent area of 
the outer sole, with textile material accounting for the other 88%.” 

The subject merchandise was also analyzed by the Customs Office of Laboratory and 
Scientific Services. The results obtained from that testing are discussed in the analysis 
that follows below. 


Issue: 

What is the proper classification for the subject merchandise? 
Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s). 
GRI 1 requires that classification be determined according to the terms of the headings and 


any relative section or chapter notes, taken in order. Where goods cannot be classified sole- 


ly on the basis of GRI 1, the remaining GRI’s will be applied, in the order of their appear- 
ance. 


Chapter 64, note 4(b) states that “[t]he constituent material of the outer sole shall be 
taken to be the material having the greatest surface area in contact with the ground, no 
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account being taken of accessories or reinforcements such as spikes, bars, nails, protectors 
or similar attachments.” The Explanatory Notes to the Harmonized Commodity Descrip- 
tion and Coding System (EN) to chapter 64, HTSUSA, state that the outer sole is that part 
of the footwear which, when in use, is in contact with the ground. 

In reviewing merchandise pursuant to the notes specified above, the focus of such an ex- 
amination is on the outer surface of the outer sole. The subject shoes feature an outer sole 
that consists of both rubber/plastic (traction dots) and textile. Applying the legal standard 
and the EN guidance discussed above, the traction dots are “attached” to the outer surface 
of the outer sole. The traction dots are not akin to the “spikes, bars, nails, protectors or 
similar attachments” enumerated in chapter 64, note 4(b) and thus they must be taken 
into consideration when determining the constituent material on the outer sole having the 
greatest contact with the ground. As such, we must compare which constituent material 
found on the outer sole, that is, the rubber/plastic or the textile, has the greatest contact 
with the ground. 

Customs has issued many rulings on this type of merchandise in the past. In those rul- 
ings, in addition to much “discussion” on different criteria which will vary from shoe to 
shoe (including the rigidity (or lack thereof) of the sole), the analysis has focused on the 
design of the plastictraction dots. That is to say, adeterminative factor to the ultimate clas- 
sification, is the size of the traction dots featured on the particular shoe and their place- 
ment on the outer sole. Accordingly, laboratory analysis of the rubber/plastic and textile 
combination will indicate the material with the greatest percentage in contact with the 
ground. 


In the case of the subject merchandise, results of Customs laboratory testing reveals the 
following: 


The external surface area of the upper (ESAU) is composed of 66.9 percent textile ma- 
terial (vegetable fibers) and 33.1% rubber or plastic by percent area. 
The ESAU does not contain any accessories or reinforcements. 


The footwear has a textile sole with rubber/plastic traction dots. There is no cardboard 
insert/stabilizer, therefore the footwear is not considered rigid. The sole is composed of 
89.7 percent textile material and 10.3 percent rubber/plastic by percent area. 


As the subject merchandise is comprised of a composition of 89.7 percent textile material 
on the outer sole and features small plastic/rubber traction dots which only cover 10.3 per- 
cent rubber/plastic by percent area, the subject merchandise should be classified in the pro- 
vision for footwear with outer soles of textiles. 


Holding: 


The subject merchandise is correctly classified in subheading 6405.20.3090, HTSUSA, 
which provides for, other footwear: with uppers of textile materials: with uppers of vegeta- 
ble fibers: for other persons. The applicable rate of duty is 7.5 percent ad valorem. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importing the merchandise to determine the current applica- 
bility of any import restraints or requirements. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION AND REVOCATION OF RULING 
LETTERS AND TREATMENT RELATING TO _ TARIFF 
CLASSIFICATION OF MOLDED PLASTIC TOTE TUBES AND 
SIMILAR CONTAINERS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification and revocation of tariff clas- 
sification ruling letters and treatment relating to the classification of 
molded plastic tote tubes and similar containers used to transport and 
store personal articles. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify two rulings and revoke eleven rul- 
ings relating to the tariff classification, under the Harmonized Tariff 
Schedule of the United States (HTSUS), of molded plastic tote tubes 
and similar containers. Similarly, Customs proposes to revoke any 
treatment previously accorded by it to substantially identical merchan- 
dise. Comments are invited on the correctness of the intended actions. 


DATE: Comments must be received on or before March 17, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue, 
N.W.,, Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textile 
Branch: (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 7, FEBRUARY 16, 2000 


import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke eleven rulings and 
modify two rulings relating to the tariff classification of molded plastic 
tote tubes and similar containers. Although in this notice Customs is 
specifically referring to three Headquarters Rulings Letters (HQ) and 
ten New York Ruling Letters (NYs), this notice covers any rulings on 
this merchandise which may exist but have not been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to those identified. No further rulings have 
been found. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
advise Customs during this notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by sec- 
tion 623 of Title VI, Customs intends to revoke any treatment previous- 
ly accorded by Customs to substantially identical merchandise. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on a ruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
HTSUS. Any person involved with substantially identical merchandise 
should advise Customs during this notice period. An importer’s failure 
to advise Customs of substantially identical merchandise or of a specific 
ruling not identified in this notice, may raise issues of reasonable care 
on the part of the importers or their agents for importations of mer- 
chandise subsequent to this notice. 

In HQ 083131, dated September 13, 1989, HQ 082829, dated March 6, 
1990, HQ 950779, dated April 1, 1992, NY 847298 (no date given), NY 
850984, dated April 11, 1990, NY 857481, dated November 14, 1990, NY 
858432, dated December 21, 1990, NY 860135, dated February 13, 1991, 
NY 866303, dated September 4, 1991, NY 872534, dated March 26, 
1992, NY 877398, dated September 4, 1992, NY 886229, dated June 9, 
1993, and NY 809523, dated May 9, 1995, molded plastic tote tubes or 
similar containers used to transport and store personal articles were 
classified under subheading 3923.10.0000, HTSUS. HQ 083131 is set 
forth as “Attachment A” to this document. HQ 082829 is set forth as “At- 
tachment B” to this document. HQ 950779 is set forth as “Attachment 
C” to this document. NY 847298 is set forth as “Attachment D” to this 
document. NY 850984 is set forth as “Attachment E” to this document. 
NY 857481 is set forth as “Attachment F” to this document. NY 858432 
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is set forth as “Attachment G” to this document. NY 860135 is set forth 
as “Attachment H” to this document. NY 866303 is set forth as “Attach- 
ment I” to this document. NY 872534 is set forth as “Attachment J” to 
this document. NY 877398 is set forth as “Attachment K” to this docu- 
ment. NY 886229 is set forth as “Attachment L’ to this document. NY 
809523 is set forth as “Attachment M” to this document. 

It is now Customs position that this merchandise is classifiable under 
subheading 3926.90.9880, HTSUSA, which provides for “Other articles 
of plastics and articles of other materials of headings 3901 to 3914: Oth- 
er: Other, Other”. Proposed HQ 963493 revoking HQ 083131 is set 
forth as “Attachment N” to this document. Proposed HQ 963494 revok- 
ing HQ 082829 is set forth as “Attachment O” to this document. Pro- 
posed HQ 963495 revoking HQ 950779 is set forth as “Attachment P” to 
this document. Proposed HQ 963496 revoking NY 847298 is set forth as 
“Attachment Q” to this document. Proposed HQ 963497 revoking NY 
850984 is set forth as “Attachment R” to this document. Proposed HQ 
963498 revoking NY 857481 is set forth as “Attachment S” to this docu- 
ment. Proposed HQ 963499 modifying NY 858432 is set forth as “At- 
tachment T” to this document. Proposed HQ 963500 revoking NY 
860135 is set forth as “Attachment U” to this document. Proposed HQ 
963501 revoking NY 866303 is set forth as “Attachment V” to this docu- 
ment. Proposed HQ 963502 revoking NY 872534 is set forth as “Attach- 
ment W” to this document. Proposed HQ 963503 revoking NY 877398 
is set forth as “Attachment X” to this document. Proposed HQ 963504 
modifying NY 886229 is set forth as “Attachment Y” to this document. 
Proposed HQ 963505 revoking NY 809523 is set forth as “Attachment 
Z” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke HQ 
083131, HQ 082829, HQ 950779, NY 847298, NY 850984, NY 857481, 
NY 860135, NY 866303, NY 872534, NY 877398 and NY 809523 and to 
modify NY 858432 and NY 886229, and any other ruling not specifically 
identified to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in Proposed HQ 963493, HQ 963494, HQ 
963495, HQ 963496, HQ 963497, HQ 963498, HQ 963499, HQ 963500, 
HQ 963501, HQ 963502, HQ 963503, HQ 963504, and HQ 963505, su- 
pra. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: January 27, 2000. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, September 13, 1989. 


CLA-2:CO:R:C:G 083131 SER 
Category: Classification 


Tariff No. 3923.10.00 
Ms. DIANNE ROTHHAMMER 


ROTHHAMMER INTERNATIONAL INC 
PO. Box 2959 
Lancaster, CA 93539-2959 


Re: Molded plastic tote tube. 


DEAR Ms. ROTHHAMMER: 

This is in reference to your letter of August 31, 1989, requesting a tariff classification, 
under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA), of a 
molded plastic tote tube. No country of origin was stated. A sample was submitted. 


Facts: 


The merchandise at issue is called a “surf kit” by the inquirers. It is to be used on or 
around the beach to keep small items dry. It is made of molded plastic and is 4” tall and 3” 
wide. The top does come off, but is kept together by a cord which runs through the bottom 
and the top. It is designed to be carried on the person by hanging the cord around the wear- 
ers neck. Small items are placed in the tube for protection from water and sand. 


Issue: 
What is the classification of the molded plastic tube tote, under the HTSUSA? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI), taken in order. GRI 1 provides that classification shall be determined ac- 
cording to the terms of the headings and any relative section or chapter notes. 

Goods made of plastic are covered in chapter 39 of the HTSUSA. Subheading 3923.10.00, 
HTSUSA, provides for articles for the conveyance or packing of goods, of plastics: boxes, 
crates and similar articles. The Explanatory Notes of the HTSUSA constitute the official 
interpretation of the tariff at the international level. The Explanatory Notes to heading 
3923, HTSUSA, give a broad definition as to the meaning of conveying and packaging of 
goods, the merchandise at issue would fall under this classification. 

It was suggested that the merchandise at issue could be classified under subheading 
4202.32.20, HTSUSA, which provides for articles of a kind normally carried in the pocket 
or in the handbag, with outer surface of plastic sheeting, other. The question was whether 
articles of molded plastic would be included since “plastic sheeting” is alone described. It 
has been the position of Customs to take the subheading in its literal term and allow only 
goods made of plastic in sheet form to be classified in this heading. (See HQ 084525, 084076, 


attached). 
Holding: 


The merchandise at issue is classifiable under subheading 3923.10.00, HTSUSA, which 
provides for articles for the conveyance or packing of goods, of plastics: boxes, crates and 
similar articles. The rate of duty is 3 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 6, 1990. 
CLA-2 CO:R:C:G 082829 HP 
Category: Classification 
Tariff No. 3923.10.0000 
Ms. CAROL A. GARRITY 
SALES ADMINISTRATOR 
GARRETT-HEWITT INTERNATIONAL, INC 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Plastic Tote Tubes are not articles of plastic sheeting, but articles for packing or con- 
veyance. 


DEAR Ms. GARRITY: 

This is in reply to your letter of August 9, 1988, concerning the tariff classification of 
Beach Safe/Tote Tubes, produced in Taiwan, under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) 

Facts: 

The merchandise at issue consists of a molded plastic tote tube. The article is designed to 
house money, keys, etc., during sporting events when lugging a wallet or purse would be 
inconvenient. The main body of the article consists of a cylindrical lower portion, a screw- 
on top portion, with a rubber-like seal in the middle. The top portion has attached to it a 
woven textile cord with a coating of plastics visible to the naked eye. The cord runs through 
a small plastic clip to avoid entanglements. The lower portion has the words “TOTE- 
TUBE” written on the front, and the words “MADE IN TAIWAN R.0.C.” in raised letters 


on the bottom 
Issue: 

Whether the merchandise has an outer surface of plastic sheeting; if not, whether the 
merchandise is an article for conveyance or packing of goods under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA)? 

Law and Analysis: 

Heading 4202, HTSUSA, provides for, inter alia, containers similar to traveling bags, 
purses, sports bags, etc., of plastic sheeting. The Explanatory Notes tothe HTSUSA consti- 
tute the official interpretation of the tariff at the international level. Explanatory Note 
42.02 states, in pertinent part: 

[t]he articles covered by the second part of the heading must * * * beonly ofthe materi- 
als specified therein or must be wholly or mainly covered with such materials * * *. 


Classification must lie, therefore, in the definition of “plastic sheeting.” Webster’s Third 
New International Dictionary of the English Language, Unabridged (1986) defines sheet 
and sheeting as: 

sheet 5: A broad thinly expanded portion of metal or other substance. 
sheeting 1: a material in the form of sheets * * * b: material (as a plastic) in the form of 
continuous film * * *. 
See also Sekisui Products, Inc. v. United States, 63 Cust. Ct. 123, C.D. 3885 (1969) (citing 
the Webster’s definition of “sheets” with approval). 

It is our opinion that the above cited definition requires a finding that an article which is 
made directly from a mass of plastic, which never becomes a “sheet” or “sheeting” and 
which never has a “sheet” or “sheeting” applied to its surface, cannot be classified under 
the provision for articles with an outer surface of plastic sheeting in heading 4202, HTSU- 
SA. 

Heading 3923, HTSUSA, provides for articles for the conveyance or packing of goods, of 
plastics. Explanatory Note 39.23 states that this heading covers all articles of plastic com- 
monly used for packing or conveyance of all kinds of products. Inasmuch as the instant tube 


is a case used to convey personal articles when a wallet or purse would be inconvenient, the 
instant merchandise is considered an article for conveyance. 
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Holding: 

For the foregoing reasons, the merchandise is classified under subheading 3923.10.0000, 
HTSUSA, as articles for the conveyance or packing of goods, of plastics; stoppers, lids, caps 
and other closures, of plastics, boxes, cases, crates and similar articles. The applicable rate 
of duty is 3 percent ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, April 1, 1992. 
CLA-2 CO:R:C:T 950779 JED 
Category: Classification 


Tariff No. 3923.10.0000 
Mr. J.R. ROBINSON 


J.R. ROBINSON & ASSOCIATES, INC. 
18115 Second Avenue, 
N. Minneapolis, MN 55447 


Re: Revocation of NYRL 868266; molded plastic container. 


DEAR MR. ROBINSON: 
This is in response to your request for reconsideration of New York Ruling Letter 


(NYRL) 868266, issued November 4, 1991, concerning the tariff classification of a molded 
plastic container. 


Facts: 


The merchandise at issue is a molded plastic container of a trapezoidal shape. Placed in 
the upright, front-facing position, it measures approximately 2” wide on the front, 3” wide 
on the rear, 2” deep, and approximately 41” tall when closed. The body of the container is 
3-3/8” tall and the 11” tall lid overlaps the body and rests on a 7/16” tall lip. A rubber gas- 
ket sits on the lip of the body to provide a purported water-tight seal when the top is secured 
by the plastic lift locks attached to the side of the body. An adjustable webbed nylon strap is 
threaded through a clip on the rear of the body of the container. The strap, with attached 
plastic clips, extends approximately 38”—enough to allow placement around the waist of 
most users. The sample viewed was red and had a decal affixed diagonally across the front 
panel with the word “SUBMARIN”. 

Promotional literature states that the purpose of the product is to permit the user to “en- 
joy your favorite outdoor leisure activities without worrying about your personal objects.” 
Examples of objects that can be protected from “water, sand, shock, or theft” are “money, 
credit cards, keys, cigarettes, lighter, watch, film, etc.” 

By aletter of October 15, 1991, you submitted a request for a binding classification ruling 
on the above-described product to Customs in New York. In response you received NYRL 
868266, classifying the product under subheading 4202.99.0000, Harmonized Tariff 
Schedule of the United States (HTSUSA), a provision for “trunks, suitcases, traveling bags 
and similar containers, other, other, other.” Such classification carries a duty rate of 20% ad 
valorem. 

On November 19, 1991, you requested this office reconsider NYRL 868266. You stated 
your belief that the merchandise is properly within Chapter 39, HTSUSA, Plastics and Ar- 
ticles Thereof, under either Heading 3923—Articles for the conveyance or packing of 
goods, of plastics; stoppers, lids, caps and other closures, of plastics; or Heading 
3926—Other articles of plastics and articles of other materials of headings 3901 to 3914. 


Issue: 


Isthe molded plastic container properly classified under Heading 3923, HTSUSA; Head- 
ing 3926, HTSUSA or Heading 4202, HTSUSA? 
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Law and Analysis: 


The General Rules of Interpretation (GRI’s) taken in their appropriate order provide a 
framework for classification of goods under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA). The majority of imported goods are classified by application 
of GRI 1, that is according to the terms of the headings of the tariff schedule and any rela- 
tive Section or Chapter Notes. Further, the Explanatory Notes (EN’s) to the Harmonized 
Commodity Description and Coding System, which are the official interpretation of the 
tariff at the international level, facilitate classification under the HTSUSA by offering 
guidance in understanding the scope of the headings and GRI’s. Customs believes the EN’s 
should always be consulted. 

Heading 4202, HTSUSA, provides for: 

Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of plastic sheeting, of textile materials, 
of vulcanized fiber, or of paperboard, or wholly or mainly covered with such materials. 

Heading 4202 is divided into two portions. Articles listed before the semicolon are not 
restricted as to material, whereas articles listed in the second portion must be of leather or 
composition leather, sheetings of plastics, textile material, vulcanized fiber, or paperboard, 
or wholly or mainly covered with such materials. 

If the subject plastic container is to be considered in the second portion of Heading 4202, 
it must be of, or wholly or mainly covered with one of the specified materials. The container 
in question is clearly not of, or covered with, leather, composition leather, textile material, 
vulcanized fiber or paperboard. However, if the container is of plastic sheeting, it is eligible 
for consideration in the second portion of Heading 4202. 

Webster’s Third New International Dictionary of the English Language, Unabridged 
(1986) defines sheet and sheeting as: 

sheet 5: A broad thinly expanded portion of metal or other substance. 
sheeting 1: a material in the form of sheets * * * b: material (asa plastic) in the form of 
a continuous film * * *. 
See also Sekisui Products, Inc. v. United States, 63 Cust. Ct. 123, C.D. 3885 (1969), citing 
the Webster’s definition of sheets with approval. 

It is Customs opinion that an article which is made directly from a mass of plastic which 
never becomes a sheet or sheeting, and which never has a sheet or sheeting applied to its 
surface cannot be classified in the second portion of Heading 4202, HTSUSA. Accordingly, 
the container at issue here which is made from molded plastic cannot be considered for 
classification in the second portion of Heading 4202. (See HQ 082829, March 6, 1990; HQ 
083131, September 13, 1989). 

In the first portion of Heading 4202 are listed trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. As the plastic container is not 
one of the named articles, its classification in the first portion of Heading 4202 would de- 
pend on its similarity to one of the named articles. EN 42.02 states that the expression 
“similar containers” in the first part includes hat boxes, camera accessory cases, cartridge 
pouches, sheaths for hunting or camping knives, etc. 

The SUBMARIN is not similar to the first six articles. They are large (in the case of 
trunks possibly quite large) articles, often hand-carried by means of an attached handle, 
used to carry items other than small items normally carried in the pocket or handbag. The 
SUBMARIN is small, constructed to be worn around the waist, and designed to carry small 
pocket or handbag items like keys, money or cigarettes. 

Neither is the SUBMARIN similar to the remaining six articles. They are containers 
made to carry one specific article (although they may also accommodate small accessories 
or parts like a lens cap or cleaning rod) and are often form-fitted to the particular item to be 
carried. In this regard, we note that the exemplars listed in EN 42.02 as “similar” to the 
containers in the first part of Heading 4202 are items that are arguably containers special- 
ized for carrying specific items. The SUBMARIN is capable of carrying numerous small 
items and is not fitted to any one particular item. 

Pursuant to the above analysis, the SUBMARIN is not classifiable in Heading 4202, 
HTSUSA. It is Customs opinion that the SUBMARIN is properly classified in one of the 
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headings you suggested, namely Heading 3923, HTSUSA, which provides for, in pertinent 
part, articles for the conveyance or packing of goods, of plastics. 

EN 39.23 states that the “heading covers all articles of plastics commonly used for the 
packing or conveyance of all kinds of products.” The SUBMARIN is an article used to con- 
vey goods, i.e., the wearer uses it to transport their personal belongings about from place to 
place. We also note that the SUBMARIN is quite similar to the articles of HQ 083131 and 
HQ 082829. In HQ 083131 the article was “made of molded plastic and is 4” tall and 3 
wide. * * * It is designed to be carried on the person by hanging the cord around the wear- 
er’s neck. Small items are placed in the tube for protection from water and sand.” In HQ 
082829, the article was “a molded plastic tote tube. The article is designed to house money, 
keys, etc., during sporting events when lugging a wallet or purse would be inconvenient. 
The main body of the article consists of a cylindrical lower portion, a screw-on top portion, 
with a rubber-like seal in the middle.” In both of those rulings the plastic container was 
classified in subheading 3923.10.0000, HTSUSA. 


Holding: 


The molded plastic container known as the SUBMARIN is not classifiable in Heading 
4202, HTSUSA, and this letter to you is notice of revocation of NYRL 868266 under 19CFR 
177.9(d)(1). The SUBMARIN is classifiable in subheading 3923.10.0000: 

3923 Articles for the conveyance or packing of goods, of plastics; * * * 
3923.10.0000 Boxes, cases, crates and similar articles 


Such classification carries a rate of duty of 3% ad valorem. We note however that the 
SUBMARIN is marked “HECHO EN MEXICO” (translation—“MADE IN MEXICO”) in 
molded-in letters on the inside of the lid portion. An article of subheading 3923.10.0000 
imported from Mexico is free of duty provided the article is the “growth, product, or 
manufacture” of Mexico, pursuant to General Note 3(c)(ii)(C), HTSUSA. 

In regard to the marking described above, you may wish to contact the Value and Mark- 
ing Branch, U.S. Customs Service, 1301 Constitution Avenue, N.W., Washington, D.C. 
20229, for a ruling concerning the SUBMARIN’s compliance with country of origin mark- 
ing requirements. Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), pro- 
vides that every article of foreign origin (or its container) imported into the United States 
shall be marked in a conspicuous place as legibly, indelibly and permanently as the nature 
of the article (or container) will permit, in such a manner as to indicate to the ultimate pur- 
chaser in the United States the English name of the country of origin of the article. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY. 
CLA-2-39:S:N:N3D:221 847298 
Category: Classification 


Tariff No. 3923.10.0000 
Ms. CAROL A. GARRITY 


GARRETT-HEWITT INTERNATIONAL, INC. 
901 No. Broadway—Suite 16 
No. White Plains, NY 10603 


Re: The tariff classification of a plastic tote tube from Taiwan. 


DEAR Ms. GaRRITY: 
In your letter dated November 9, 1989, you requested a tariff classification ruling. 
The tote tube is made of injection molded plastic. It is roughly cylindrical and has a 
height of almost 442” and a diameter of approximately 12". It has a string attached to it, 
and it can be used to carry small personal articles. 
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The applicable subheading for the tote tube will be 3923.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for articles for the conveyance or 
packing of goods, of plastics * * * boxes, cases, crates and similar articles. The rate of duty 
will be 3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). Acopy of this ruling letter should be attached to the entry documents 
filed at the time this merchandise is imported. If the documents have been filed without a 
copy, this ruling should be brought to the attention of the Customs officer handling the 
transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, April 11, 1990. 
CLA-2-39:S:N:N3D:221 850984 
Category: Classification 


Tariff No. 3923.10.0000 
MR. JIM FLEMING 


JIM FLEMING COMMUNICATIONS 
290 Nashville Road 
Kleinburg, Ontario, Canada LOJ 1C0 


Re: The tariff classification of orthodontic appliance cases from Canada. 


DEAR MR. FLEMING: 


In your letter dated March 23, 1990, you requested a tariff classification ruling. 

The sample submitted with your request is a carrying case for children’s orthodontic de- 
vices. The case is roughly circular with a flat bottom, measuring approximately 34 inches 
by 3% inches by 11 inches. It is made of extrusion molded polypropylene plastic with a flex- 
ible plastic hinge and snap catch. A braided textile cord is threaded through two eyelets 
molded into the top portion of the case, enabling it to be worn around a child’s neck or 
through a belt loop or back pack strap. The child stores his orthodontic device in the case 
while he is eating or participating in active sports. The cases will be distributed by orth- 
odontists to their patients, and will be labeled with the orthodontist’s name and phone 
number. 

The applicable subheading for the molded plastic orthodontic appliance cases will be 
3923.10.0000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
articles for the conveyance or packing of goods, of plastics * * * boxes, cases, crates and sim- 
ilar articles. The rate of duty will be 3 percent ad valorem. 

Goods classifiable under subheading 3923.10.0000, HTS, which have originated in the 
territory of Canada, will be entitled to a 2.4 percent ad valorem rate of duty under the 
United States-Canada Free Trade Agreement (FTA) upon compliance with all applicable 
regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY. 
CLA-2-39:S:N:N3G:221 857481 
Category: Classification 


Tariff No. 3923.90.0000 
Ms. DONNA POWERS 


PATRICK POWERS CUSTOMS BROKERS INC. 
Post Office Box 30155 

JFK Airport Station 

Jamaica, NY 11430 


Re: The tariff classification of belt biters from China. 


DEAR Ms. POWERS: 

In your letter dated October 10, 1990, on behalf of Hope Industries, you requesteda tariff 
classification ruling. 

The sample submitted with your letter is identified as a Ninja Turtle plastic belt biter. It 
is made of molded plastics with a front section in the shape ofa Ninja Turtle face connected 
with a short strap-like hinge to the top of the back section. It is designed to fit onto a belt or 
other strap and is secured by hooking a loop at the bottom of the face front onto a tab in the 
bottom of the back section. The hollow face-shaped front has a built-in compartment witha 
latching cover in which one can keep a few coins, bills or notes. Included in the blister pack- 
age isa “VELCRO” like strap which can be threaded through two slots in the back section 
and used to secure the belt biter to knapsacks, schoolbags or lunch boxes. The sample is 
being returned as you requested. 

The applicable subheading for the belt biter will be 3923.90.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for articles for the conveyance or 
packing of goods, other. The rate of duty will be 3 percent ad valorem. 

The front of the card in which the belt biter is packaged shows “Belt Biter TM is a regis- 


tered trademark of Hope Industries, Inc. NY, NY,” and “Member Toy Manufacturers of 
America.” The country of origin is shown on the back of the card, but not on the front. 
Section 134.46 of the Customs Regulations states: 


In any case in which the words “U.S.,” or “American,” the letters “U.S.A.,” any varia- 
tion of such words or letters, or the name of any city or locality in the US., or the name 
of any foreign country or —— other than the country or locality in which the article 


was manufactured or produced, appear on an imported article or its container, there 
shall appear, legibly and permanently, in close proximity to such words, letters or 
name, and in at least a comparable size, the name of the country of origin preceded by 
“Made in,” “Product of,” or other words of similar meaning. 


In order for the card to meet the country of origin marking requirements, “Made in Chi- 
na” must appear in close proximity to the words “NY, NY” and “America.” 

Importations of this product might be subject to the provisions of Section 133 of the Cus- 
toms Regulations if they copy or simulate a trademark, trade name or copyright registered 
with the United States Customs Service. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, December 21, 1990. 


CLA-2-39:S:N:N3G:221 858432 
Category: Classification 
Tariff No. 3923.10.0000, 


6116.10.0800, and 9506.29.0040 
Mr. JOHN WELLS 


SPEEDO AMERICA 
90 Park Avenue, 12th Floor 
New York, NY 10016 


Re: The tariff classification of various sports-related items from Taiwan or Malaysia. 


DEAR MR. WELLS 


In your letter dated November 29, 1990, you requested a tariff classification ruling. 

Five samples were submitted with your request. Style 753137 is an underwater face 
mask. It consists of a safety tempered lens set in a hard plastic frame with a silicone enve- 
lope designed to cover the eyes and nose and an adjustable strap to ensure a water-tight fit. 

Style 753140 consists of swim fins made of rubber. 

Style 753138 is an underwater breathing device, generally known as a snorkel. It con- 
sists of a plastic tube approximately 15 inches long and one inch in diameter to which is 
attached a PVC hose with a mouthpiece on one end for breathing underwater. 

Style 753136, called a sports box, is a waterproof container made of molded plastics with 
a hinged opening. Aclip on the back allows it to be fastened onto a belt or waistband, anda 
braided neck cord allows it to be worn during sports activities. 

Style 753119, described as the “Aqua Champion Glove” is a webbed glove designed to be 
worn on the hands during swimming to increase speed. It is made of neoprene rubber mate- 
rial covered on both sides with textile fabric. 

The swim fins will be manufactured in Malaysia. The other articles will be made in Tai- 
wan. The samples are being returned as you requested. 

The applicable subheading for the underwater face mask, the snorkel breathing device 
and the rubber swim fins will be 9506.29.0040, Harmonized Tariff Schedule of the United 
States (HTS), which provides for articles and equipment for gymnastics, athletics, other 
sports * * * water skis, surfboards, sailboards and other water-sport equipment; parts and 
accessories thereof. The rate of duty will be 4.64 percent ad valorem. 

The applicable subheading for the sports box will be 3923.10.0000, HTS, which provides 
for articles for the conveyance or packing of goods, of plastics, boxes, cases, crates and simi- 
lar articles. The rate of duty will be 3 percent ad valorem. 

The applicable subheading for the swim glove will be6116.10.0800, HTS, which provides 
for gloves, mittens and mitts, knitted or crocheted: impregnated, coated or covered with 
plastics or rubber * * * all the foregoing specially designed for use in sports, including ski or 
snowmobile gloves, mittens and mitts. The rate of duty will be 5.5 percent ad valorem. 

Articles classifiable under subheading 9506.29.0040, HTS, which are products of Malay- 
sia, are entitled to duty free treatment under the Generalized System of Preferences (GSP) 
upon compliance with all applicable regulations. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, February 13, 1991. 
CLA-2-39:S:N:N3G:221 860135 
Category: Classification 
Tariff No. 3923.10.0000 
Mr. JAMES C. ALBERDI 
A.J. ARANGO, INC 
PO. Box 3007 
Tampa, FL 33601 


Re: The tariff classification of a plastic neck tube from Taiwan. 


DEAR ALBERDI: 

In your letter dated January 30, 1991, on behalf of C & D Hit, Inc., you requested a tariff 
classification ruling. 

The neck tube is composed of molded plastics. It is cylindrical and approximately 1%" in 
diameter and 4%" in height. The tube has a string attached to it so that the tube can be 
worn around the neck. The neck tube is meant for carrying money, keys and other small 
items. 

The applicable subheading for the neck tube will be 3923.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for articles for the conveyance or 
packing of goods, of plastics * * * boxes, cases, crates and similar articles. The rate of duty 
will be 3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport 


[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
New York, NY, September 4, 1991. 
CLA-2-39:S:N:N3G:221 866303 
Category: Classification 


Tariff No. 3923.10.0000 
Ms. CAROL A. GARRITY 


GARRETT HEWITT INTERNATIONAL 
901 No. Broadway 
No. White Plains, NY 10603 


Re: The tariff classification of a plastic tissue box from China. 


DEAR Ms. GARRITY: 


In your letter dated August 14, 1991, you requested a tariff classification ruling. 

The tissue box is composed of molded plastics, and it contains tissues and a makeup mir- 
ror. The box is approximately 4%" in length by 3% in width by % in depth. It is designed to 
be carried with the person. As you requested, your sample is being returned. 

The applicable subheading for the tissue box with the mirror and tissues will be 
3923.10.0000, Harmonized Tariff Schedule of the United States (HTS), which provides for 
articles for the conveyance or packing of goods, of plastics; boxes, cases, crates and similar 
articles. The rate of duty will be 3 percent ad valorem. 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, March 28, 1992. 
CLA-2-39:S:N:N3G:221 872534 
Category: Classification 


Tariff No. 3923.10.0000 
Ms. CAROL A. GARRITY 


GARRETT HEWITT INTERNATIONAL 
901 North Broadway 
North White Plains, NY 10603 


Re: The tariff classification of a clip-on plastic box from China. 


DEaR Ms. GarRITY: 

In your letter dated March 17, 1992, you requested a tariff classification ruling. 

The clip-on box is designed to be worn on the person by the belt or pocket. It is approxi- 
mately 34” in height, 1%” in depth. The clip-on box can be used to carry small articles such 
as change and keys. 

The applicable subheading for the plastic clip-on will be 3923.10.0000, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for articles for the conveyance or 
packing of plastics * * * boxes, cases, crates and similar articles. The rate of duty will be 
3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 7, FEBRUARY 16, 2000 


[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, September 4, 1992. 
CLA-2-39:S:N:N3D:221 877398 
Category: Classification 
Tariff No. 3923.10.0000 
Mr. Marc S. GREENBERG 


AMERICAN SHIPPING COMPANY 
600 Sylvan Avenue 

PO. Box 1486 

Engelwood Cliffs, NJ 07632 


Re: The tariff classification of the “Sealinder” container from Hong Kong. 


DEAR Mr. GREENBERG: 

In your letter dated August 13, 1992, on behalf of Topline Products Co., Inc., you re- 
quested a tariff classification ruling. 

The Sealinder container is composed of molded plastics. The container is cylindrical and 
measures approximately 4 inches in height and 1% inches in width. It is meant to hold 
small personal articles, such as keys and money. The container has a cord attached to a 
screw-on cap, and it is designed to be worn around a person’s neck while swimming, diving 
or engaging in other outdoor activities. As you requested, your sample is being returned. 

The applicable subheading for the container will be 3923.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for articles for the conveyance or 
packing of goods, of plastics, boxes, cases, crates and similar articles. The rate of duty will 
be 3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 


this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 
JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT L] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 9, 1993. 


CLA-2-42:S:N:N6:341 886229 

Category: Classification 

Tariff No. 4202.92.1500, 9014.10.9000, 
8513.10.2000, 9208.90.0080, 3926.20.4010, 
3923.10.0000, 3921.90.4090, 


3606.90.6000, and 3605.00.0030 
Mr. MICHAEL E. BREYMAN 


KUEHNE & NAGEL, INC. 
CINCINNATI BRANCH 

1455 Jamike Drive—Suite 12 
Erlanger, KY 41018 


Re: The tariff classification of a “Hunter’s Survival Pack” from Taiwan. 


DEAR MR. BREYMAN: 


In your letter dated May 11, 1993, on behalf of R & T Enterprises, Inc., you requested a 
tariff classification ruling for a “Hunter’s Survival Pack”. 
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The sample submitted, item AR-921, is a “Hunter’s Survival Pack” consisting of eight 
items. They are as follows: 


Item #1 is a waist bag composed essentially of cotton canvas fabric. It measures 
approximately 7/2” x 64”. The bag is secured by means of a top textile zipper closure. 


Item #2 is a non-electrical direction finding compass. 
Item #3 is a pen-shape type flashlight with a top incandescent bulb. 
Item #4 is a whistle made of plastic. 


Item #5 is disposable field dressing gloves made of PVC. The ambidextrous gloves are 
formed using two sheets of PVC that are cut and heat sealed to form aseam around the 
edges of the hand, fingers and thumb. 


Item #6, described as a “water proofcontainer”, is asmall cylindrical container meant 
to hold small items, i.e., change, keys, etc., when involved in sport activities or at the 
beach. It is meant to be worn around the neck. 


Item #7 is an emergency blanket composed of plastic sheet coated with aluminum. 
Item #8 is fire starter with matches. 


Your samples are being returned as you requested. 

Although the “Hunter’s Survival Pack” is blister packaged for retail sale asa set, forclas- 
sification purposes it has been determined that each item will be classified separately. 

The applicable subheading for Item #1, the waist bag essentially of cotton canvas fabric, 
will be 4202.92.1500, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for travel, sports and similar bags, with outer surface of textile materials, of vegetable 
fibers and not of pile or tufted construction, of cotton. The duty rate will be 7.2 percent ad 
valorem. 

Items classifiable under 4202.92.1500 fall within textile category designation 369. Based 
upon international textile trade agreements, products of Taiwan are subject to visa re- 
quirements and quota restraints. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, we suggest that you check, close to the time of shipment, the 
Status Report On Current Import Quotas (Restraint Levels), an internal issuance of the 
U.S. Customs Service, which is available for inspection at your local Customs office. 

The applicable subheading for Item #2, the non-electrical compass, will be 9014.10.9000, 
HTS, which provides for direction finding compasses: other. The duty rate will be 5.7 per- 
cent ad valorem. 

The applicable subheading for Item #3, the pen-shape flashlight, will be 8513.10.2000, 
HTS, which provides for portable electric lamps designed to function by their own source of 
energy * * * flashlights. The duty rate will be 25 percent ad valorem. 

The applicable subheading for Item #4, the whistle of plastic, will be 9208.90.0080, HTS, 
which provides for whistles. The duty rate will be 5.3 percent ad valorem. 

The applicable subheading for Item #5, the field dressing gloves of PVC, will be 
3926.20.4010, HTS, which provides for articles of apparel and clothing accessories (includ- 
ing gloves): gloves: other: other, disposable. The duty rate will be 14 percent ad valorem. 

The applicable subheading for Item #6, the small water proof container, will be 
3923.10.0000, HTS, which provides for articles for the conveyance or packing of goods, of 
plastics * * * boxes, cases, crates and similar articles. The duty rate will be 3 percent ad 
valorem. 

The applicable subheading for Item #7, the emergency blanket composed of plastic 
coated with aluminum, will be 3921.90.4090, HTS, which provides for other plates, sheets, 
film, foil and strip, of plastics, other. The duty rate will be 4.2 percent ad valorem. 

The applicable subheading for Item #8, the fire starter, will be 3606.90.6000, HTS, which 
provides for articles of combustible materials * * * other. The duty rate will be 5 percent ad 
valorem. The matches, will be classified under 3605.00.0030, HTS. The duty rate will be 
Free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT M] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
New York, NY, May 9, 1995. 
CLA-2-39:S:N:N6:221 809523 
Category: Classification 


Tariff No. 3923.10.0000 
Mr. RENATE SODERSTROM 


GEMTEC INC 
Box 359 
Greendell, NJ 07839 


Re: The tariff classification of a “CardSafe” credit card holder from Germany. 


DEAR Mr. SODERSTROM: 

In your letter dated April 12, 1995, you requested a tariff classification ruling. 

The “CardSafe” is a credit card holder designed to protect the contents from theft. The 
body is molded from acrylic plastics. The flip top lid is made of metal, and incorporates a 
combination lock. If an attempt is made to break or pry open the case without using the 
combination, then an ink is released which renders the cards unusable. There is an option- 
al lock jam which may be activated by the consumer. This mechanism causes the lock tojam 
permanently if more than six attempts are made to open the lock on any number other than 
the correct combination. 

The applicable subheading for the CardSafe credit card holder will be 3923.10.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for articles for the 
conveyance or packing of goods, of plastics, boxes, cases, crates and similar articles. The 
rate of duty will be 3 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 





TE 963493 SS 
Classification 


Ms. DIANNE ROTH 
ROTHHAMMER IN1 

PO. Box 2959 
Lancaster CA 93539-295 


Re: Reconsideration of He uarter sling Le 5 Kit; Molded Plastic Tote 
Tube; Other Articl *lastic; Heading 3926, HTSUSA t Article of Plastic for the 
Conveyance or Packing of Goods, Heading 3923, HT A;) l'ravel Goods and Sim- 
ilar Containers, Heax 


DEAR Ms. ROTHHAMMER 

This letter is pursuant t adquarters S eadquarters Rul 
(HQ) 083131, dated September 13, 1989, rega i ] ar the Harm< nized 
Tariff Schedule. of th 

This letter is 
the classification: fthe mold 
correct. As such, HQ 0831 
Facts: 

The molded plastic tote tube whic hes lescribed in HQ 
083131 as follows 

The merchan be used on or 

tall and 


around the beach to! ek ll items dry. It is mad led plastic and is 4 
3” wide. The top dos me off, but is kept togethe ‘ord which runs through the 
bottom and the top. It is de ed to be carrie ersol 1 the 
around the wearers neck. Small items are placed t rotection from water 
and sand. 


cord 


Issue: 
What is the proper cl ficati f the molded pla ler the HTSUSA? 


Law and Analysis 

Classification of goods under the Harmonized TariffS t nited States Anno- 
tated (HTSUSA 1s gove med tne » Gen ra R i 2rpre ion I GRI l pro- 
vides that classification shall be determined according to the terr f the headings of ‘the 
tariff schedule and any relative section or cha no lt vent that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate clas: ification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI 

Three headings are under consider at heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSU SA. 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles 

Heading 4202, HTSUSA, provides for 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, penamect isha map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, pow der cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 


rials, of vulcanized fiber, or of paperboard, or wh slly or mainly covered with such mate- 
rials or with paper. 
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Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than smal] 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carrying numerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plastic and cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

As evidenced by the prior ruling, HQ 083131, articles known as “tote tubes” have pre- 
viously been classified under heading 3923, HTSUSA. In HQ 082829, dated March 6, 1990, 
another molded plastic tote tube designed to house money, keys, etc., during sporting 
events when carrying a wallet or purse would be inconvenient was classified under heading 
3923, HTSUSA. Additionally, in HQ 950779, dated April 1, 1992, Customs classified anoth- 
er molded plastic container designed to protect personal articles such as money, credit 
cards, keys, cigarettes, a lighter, watch or film from water, sand, shock or theft under head- 
ing 3923, HTSUSA. Customs explained that the tote tubes were used to convey goods, i.e., 
the wearer used them to transport their personal belongings about from place to place. For 
additional rulings classifying similar items under heading 3923, HTSUSA, see New York 
Ruling Letter (NY) 850984, dated April 11, 1990; NY 857481, dated November 14, 1990; 
NY 858432, dated December 21, 1990; NY 860135, dated February 13, 1991; NY 866303, 
dated September 4, 1991; NY 872534, dated March 26, 1992; NY 877398, dated September 
4, 1992; NY 886229, dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
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957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 
the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 


heading 3926, HTSUSA. 
Holding: 


The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 

HQ 083131 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT 0] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 963494 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Ms. CAROL A. GARRITY, SALES ADMINISTRATOR 


GARRETT-HEWITT INTERNATIONAL, INC 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Reconsideration of Headquarters Ruling Letter 082829; Beach Safe/Tote Tube; 
Molded Plastic Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Ar- 
ticle of Plastic for the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not 
Travel Goods and Similar Containers, Heading 4202, HTSUSA. 


DEAR Ms. GARRITY: 


This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Letter 
(HQ) 082829, dated March 6, 1990, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a molded plastic tote tube. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, HQ 082829 is revoked pursuant to the analysis which follows below. 


Facts: 


The molded plastic tote tube which is the subject of this ruling was described in HQ 
082829 as follows: 


The merchandise at issue consists of a molded plastic tote tube. The article is designed 
to house money, keys, etc., during sporting events when lugging a wallet or purse 
would be inconvenient. The main body of the article consists of a cylindrical lower por- 
tion, a screw-on top portion, with a rubber-like seal in the middle. The top portion has 
attached to it a woven textile cord with a coating of plastics visible to the naked eye. 
The cord runs through a small plastic clip to avoid entanglements. The lower portion 
has the words “TOTE-TUBE” written on the front, and the words “MADE IN TAI- 
WAN R.0.C.” in raised letters on the bottom. 


Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, s 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 


ctacle 
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rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carrying numerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plasticand cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

As evidenced by the prior ruling, HQ 082829, articles known as “tote tubes” have pre- 
viously been classified under heading 3923, HTSUSA. In HQ 083131, dated September 13, 
1989, Customs classified another molded plastic tote tube that held small items and pro- 
vided protection from sand and water under heading 3923, HTSUSA. The tote tube was 
designed to be carried on the person by hanging the cord around the wearer’s neck. Addi- 
tionally, in HQ 950779, dated April 1, 1992, Customs classified another molded plastic con- 
tainer designed to protect personal articles such as money, credit cards, keys, cigarettes, a 
lighter, watch or film from water, sand, shock or theft under heading 3923, HTSUSA. Cus- 
toms explained that the tote tubes were used to convey goods, i.e., the wearer used them to 
transport their personal belongings about from place to place. For additional rulings classi- 
fying similar items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 
850984, dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated De- 
cember 21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated September 4, 
1991; NY 872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, 
dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
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and commercial goods and not personal items. See HQ 954072, dated September 2, 1993 
This position has been consistently followed since 1993.See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hir aged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816 HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified < 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tots 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tot 
bag which was designed to store, carry and otherwise hold personal articles such as beac 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar t 
the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 

The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTS 
SA, the provision for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 

HQ 082829 is hereby revoked. 

JOHN DURANT. 
Director, 
Commercial Rulings Division 





U.S. CUSTOMS SERVICE 


[ATTACHMENT P] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963495 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Mr. J.R. ROBINSON 
J.R. ROBINSON & ASSOCIATES, INC 
18115 Second Avenue 
N. Minneapolis, MN 55447 


Re: Reconsideration of Headquarters Ruling Letter 950779; Molded Plastic Container; 
Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for 
the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and 
Similar Containers, Heading 4202, HTSUSA. 


DEAR Mr. ROBINSON 

This letter is pursuant to Headquarters’ reconsideration of Headquarters Ruling Letter 
(HQ) 950779, dated April 1, 1992, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a molded plastic container. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic container in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, HQ 950779 is revoked pursuant to the analysis which follows below. 
Facts: 

The molded plastic container which is the subject of this ruling was described in HQ 
950779 as follows: 

The merchandise at issue is a molded plastic container ofa trapezoidal shape. Placed in 
the upright, front-facing position, it measures approximately 2” wide on the front, 
3” wide on the rear, 2" deep, and approximately 4'2" tall when closed. The body of the 
container is 3-3/8” tall and the 1" tall lid overlaps the body and rests on a 7/16” tall 
lip. A rubber gasket sits on the lip of the body to provide a purported water-tight seal 
when the top is secured by the plastic lift locks attached to the side of the body. An ad- 
justable webbed nylon strap is threaded through a clip on the rear of the body of the 
container. The strap, with attached plastic clips, extends approximately 38” —enough 
to allow placement around the waist of most users. The sample viewed was red and had 
a decal affixed diagonally across the front panel with the word “SUBMARIN”. 
Promotional literature states that the purpose of the product is to permit the user to 
“enjoy your favorite outdoor leisure activities without worrying about your personal 
objects.” Examples of objects that can be protected from “water, sand, shock, or theft” 
are “money, credit cards, keys, cigarettes, lighter, watch, film, etc.” 
Issue: 

What is the proper classification of the molded plastic container under the HTSUSA? 

Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
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and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, —— cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the instant molded plastic container is not one of the named articles, its classifica- 
tion in the first portion of heading 4202, HTSUSA, depends on its similarity to one of the 
named articles. The molded plastic container is not similar to the first six articles. The first 
six articles are large articles, often hand-carried by means of an attached handle and used 
to carry items other than small items normally carried in the pocket or handbag. The 
molded plastic container is small, constructed to be worn around the waist and designed to 
carry small items like keys, money or cigarettes. The molded plastic container is also dis- 
tinguishable from the remaining six articles. The remaining six articles are containers 
made to carry one specific article (although they may also accommodate small accessories 
or parts like a lens cap or cleaning rod) and are often form-fitted to the particular item to be 
carried. The molded plastic container is capable of carrying numerous small items and is 
not fitted to any one particular item. Accordingly, we find that the molded plastic container 
is not classifiable in the first portion of heading 4202, HTSUSA. 

Ifthe molded plastic container is to be considered for classification under the second por- 
tion of heading 4202, HTSUSA, it must be of, or wholly or mainly covered with one of the 
specified materials or with paper. The molded plastic container is clearly not of, or covered 
with, leather, composition leather, plastic sheeting, textile material, vulcanized fiber, pa- 
perboard or paper. The molded plastic container is made from molded plastic and cannot be 
considered for classification under the second portion of heading 4202, HTSUSA. See 
Headquarters Ruling Letter (HQ) 950779, dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

As evidenced by the prior ruling, HQ 950779, articles known as “tote tubes” which are 
similar to the subject container have previously been classified under heading 3923, 
HTSUSA. Customs explained that tote tubes were used to convey goods, i.e., the wearer 
used them to transport their personal belongings about from place to place. In HQ 083131, 
dated September 13, 1989, Customs classified another molded plastic tote tube that held 
small items and provided protection from sand and water under heading 3923, HTSUSA. 
The tote tube was designed to be carried on the person by hanging the cord around the 
wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote tube de- 
signed to house money, keys, etc., during sporting events when carrying a wallet or purse 
would be inconvenient was classified under heading 3923, HTSUSA. For additional rulings 
classifying similar items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 
850984, dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated De- 
cember 21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated September 4, 
1991; NY 872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, 
dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes and similar containers. Customs first began to reconsider the scope of 
heading 3923, HTSUSA, by noting that the exemplars listed in the EN to heading 3923, 
HTSUSA, were used generally to convey or transport goods over long distances and often in 
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large quantities. See HQ 087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; 
and HQ 953841, dated September 27, 1993. Next, Customs indicated that heading 3923, 
HTSUSA, was generally reserved for articles used for shipping purposes. See HQ 089825, 
dated April 9, 1993; HQ 953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. 
In 1993, Customs took the position that heading 3923, HTSUSA, provided for cases and 
containers of bulk goods and commercial goods and not personal items. See HQ 954072, 
dated September 2, 1993. This position has been consistently followed since 1993. See HQ 
954816, dated December 7, 1993; HQ 955660, dated September 27, 1994; HQ 955047, dated 
October 6, 1994; HQ 957894, dated December 14, 1995; HQ 957895, dated December 14, 
1995; HQ 958174, dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, 
dated May 15, 1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 
1998; HQ 959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, 
dated November 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated Febru- 
ary 3, 1999. Items such as sequined beaded waist bags, molded plastic carrying cases for 
drawing materials, molded plastic tote bags, molded plastic pencil cases and molded plastic 
hinged cases for computer disks have been classified outside of heading 3923, HTSUSA, 
based on findings that the articles were designed to carry personal effects. See HQ 954816, 
HQ 957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the instant 
molded plastic container is designed to carry personal effects and is not designed to carry 
bulk or commercial goods. Accordingly, the instant molded plastic container is not properly 
classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked aseries of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the in- 
stant molded plastic container which is used to transport and store personal articles is also 
precluded from classification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The molded plastic container is not described more specifi- 
cally elsewhere in the tariff schedule. In HQ 959116 (cited above) Customs classified a 
molded plastic tote bag which was designed to store, carry and otherwise hold personal ar- 
ticles such as beach items or a blanket under heading 3926, HTSUSA. Finding that the in- 
stant molded plastic container is similar to the molded plastic tote bag, we conclude that 
the molded plastic container is properly classifiable under heading 3926, HTSUSA. 


Holding: 
The molded plastic container is properly classifiable in subheading 3926.90.9880, 
HTSUSA, the provision for “Other articles of plastics and articles of other materials of 


headings 3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 per- 
cent ad valorem. 


HQ 950779 is hereby revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT Q] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 963496 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Ms. CAROL A. GARRITY 
GARRETT-HEWITT INTERNATIONAL, INC 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Reconsideration of Headquarters Ruling Letter 847298; Molded Plastic Tote Tube; 
Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the Con- 
veyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Similar 
Containers, Heading 4202, HTSUSA. 


DEAR Ms. GARRITY: 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 847298, issued on or about December 4, 1989, regarding classification under the Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA) ofa molded plastictote 
tube. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, NY 847298 is revoked pursuant to the analysis which follows below. 


Facts: 


The molded plastic tote tube which is the subject of this ruling was described in NY 
847298 as follows: 


The tote tube is made of injection molded plastic. It is roughly cylindrical and has a 
height of almost 412” and a diameter of approximately 112" . It has a string attached to 
it, and it can be used to carry small personal articles. 


Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized TariffSchedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
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must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 

ases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carrying numerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plastic and cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified another molded 
plastic tote tube that held small items and provided protection from sand and water under 
heading 3923, HTSUSA. The tote tube was designed to be carried on the person by hanging 
the cord around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded 
plastic tote tube designed to house money, keys, etc., during sporting events when carrying 
a wallet or purse would be inconvenient was classified under heading 3923, HTSUSA. In 
HQ 950779, dated April 1, 1992, Customs classified another molded plastic container de- 
signed to protect personal articles such as money, credit cards, keys, cigarettes, a lighter, 
watch or film from water, sand, shock or theft under heading 3923, HTSUSA. Customs ex- 
plained that the tote tubes were used to convey goods, i.e., the wearer used them to trans- 
port their personal belongings about from place to place. For additional rulings classifying 
similar items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, 
dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 
21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 
872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated 
June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
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1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 


the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 
The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 


SA, the provision for “Other articles of plastics and articles of other materials of headings 


3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 


NY 847298 is hereby revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT R] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963497 SS 
Category: Classification 
Tariff No. 3926.90.9880 
MR. JIM FLEMING 
JIM FLEMING COMMUNICATIONS 
290 Nashville Road 
Kleinburg, Ontario, Canada LOJ ICO 


Re: Reconsideration of New York Ruling Letter 850984: Plastic Carrying Case; Tote 
Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the 
Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Sim- 
ilar Containers, Heading 4202, HTSUSA. 


DEAR MR. FLEMING 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 850984, dated April 11, 1990, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a plastic carrying case. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the plastic carrying case in subheading 3923.10.0000, HTSUSA, is in- 
correct. As such, NY 850984 is revoked pursuant to the analysis that follows below. 


Facts: 
The plastic carrying case that is the subject of this ruling was described in NY 850984 as 
follows: 
The sample submitted with your request is a carrying case for children’s orthodontic 
devices. The case is roughly circular with a flat bottom, measuring approximately 3 


inches by 3% inches by 14 1nches. It is made of extrusion molded polypropylene plastic 
) Pp + P p 


with a flexible plastic hinge and snap catch. A braided textile cord is threaded through 
two eyelets molded into the top portion of the case, enabling it to be worn around a 
child’s neck or through a belt loop or back pack strap. The child stores his orthodontic 
device in the case while he is eating or participating in active sports. The cases will be 
distributed by orthodontists to their patients, and will be labeled with the orthodon- 
tist’s name and phone number. 


Issue: 
What is the proper classification of the plastic carrying case under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
whichcovers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
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rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the carrying case is not one of the named articles, its classification in the first por- 
tion of heading 4202, HTSUSA, depends on its similarity to one of the named articles. The 
carrying case is not similar to the first six articles. The first six articles are large articles, 
often hand-carried by means ofan attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The carrying case is small, constructed to 
be worn around the neck or waist and designed to carry small items such as children’s orth- 
odontic devices. The carrying case is also distinguishable from the remaining six articles. 
The remaining six articles are containers made to carry one specific article (although they 
may also accommodate small accessories or parts like a lens cap or cleaning rod) and are 
often form-fitted to the particular item to be carried. Although the carrying case is adver- 
tised for use with orthodontic devices, the carrying case is capable of carrying numerous 
small items and is not fitted to any one particular item. Accordingly, we find that the carry- 
ing case is not classifiable in the first portion of heading 4202, HTSUSA. 

Ifthe carrying case is to be considered for classification under the second portion of head- 
ing 4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified ma- 
terials or with paper. The carrying case is clearly not of, or covered with, leather, 
composition leather, plastic sheeting, textile material, vulcanized fiber, paperboard or pa- 
per. The carrying case is made from molded plastic and cannot be considered for classifica- 
tion under the second portion of heading 4202, HTSUSA. See Headquarters Ruling Letter 
(HQ) 950779, dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June9, 1993; and 
NY 809523, dated May 9, 1995. 


However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
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reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the carrying case 
is designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the carrying case is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked aseries of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the car- 
rying case which is used to transport and store personal articles is also precluded from clas- 
sification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The carrying case is not described more specifically else- 
where in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plas- 
tic tote bag which was designed to store, carry and otherwise hold personal articles such as 
beach items or a blanket under heading 3926, HTSUSA. Finding that the carrying case is 


similar to the molded plastic tote bag, we conclude that the carrying case is properly classi- 
fiable under heading 3926, HTSUSA. 


Holding: 


The plastic carrying case is properly classifiable in subheading 3926.90.9880, HTSUSA, 
the provision for “Other articles of plastics and articles of other materials of headings 3901 
to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 

NY 850984 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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ATTACHMENT S 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963498 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Ms. DONNA POWERS 


PATRICK POWERS 
PO. Box 30155 
JFK Airport Station 
Jamaica, NY 11430 


Re: Reconsideration of New York Ruling Letter 8% 1; Ninja Turtle Plastic Belt Biter; 
Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for 
the Conveyance or Pac king of Goods, Heading 3923, HTSUSA; Not Travel Goods and 
Similar Containers, Heading 4202, HTSUSA 


DEAR Ms. POWERS 

This letter is pursuant to He: adquarter rs’ reconsideration of New York Ruling Letter 
(NY) 857481, dated Novembe 1990, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a Ninja Turtle plastic belt 
biter. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the Ninja Turtle plastic belt biter in subheading 3923.10. 0000!, 


HTSUSA, is incorrect. As such, 857481 is revoked pursuant to the analysis which fol- 
lows below. 


Facts: 


The plastic belt biter which is the subject of this ruling was described in NY 857481 as 
follows 


The sample submitt h ye identified as a Ninja Turtle plastic belt biter. 
It is made of molded plastics with a front section in the shape of a Ninja Turtle face 
connected with a short strap like hinge to the top of the back section. It is designed to 
fit onto a belt or other secured by he oking a loop at the bottom of the face 
front onto a tab in t 1 of th k section. The hollow face-shaped front hasa 
built-in compartment with « shing cover in whic *h one can keep a few coins, bills or 
notes. Included in the blister package is a “VELCRO” like strap which can be threaded 
through two slots in the back section and used to secure the belt biter to knapsacks, 
schoolbags or lunch 
Issue: 
What is the proper classification of the plastic belt biter under the HTSUSA? 
Law and Analysis 
Classification of goods under the Harmonized TariffSchedule of the United States Anno- 
tated (HTSUSA) is gove d by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule >and any rel nor m apter notes. In the event that the goods cannot 
be classified solely on the basis I 1, and if the headings and legal notes do not other- 


wise require, the remaining GRI may thet’ be applied. The Explanatory Notes (EN) to the 


Harmonized Commodity Description and C oding System, which represent the official in- 
terpretation of the tariff 


at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the ore of the headings and GRI. 


Three headings are under consideration: heading 4202, HTSUSA, which covers, among 


other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 


which covers, among Shicthines , articles of plastic for the conveyance or packing of goods; 


and heading 3926, HTSUSA, which covers other articles of plastic. 


1 It appears that NY 857481 contains a typographical error. Based on the language of the applicable heading cited in 
that ruling, the reference to 3923.90.0000 should be 3923.10.0000 
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Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the belt biter is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The belt 
biter is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The belt biter is small, constructed to be 
worn on a belt or pocket and designed to carry small items like keys, money or cigarettes. 
The belt biter is also distinguishable from the remaining six articles. The remaining six 
articles are containers made tocarry one specific article (although they may also accommo- 
date small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to 
the particular item to be carried. The belt biter is capable of carrying several small items 
and is not fitted to any one particular item. Accordingly, we find that the belt biter is not 
classifiable in the first portion of heading 4202, HTSUSA. 

If the belt biter is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The belt biter is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The belt biter is 
made from molded plastic and cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 


March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June 9, 1993; and 
NY 809523, dated May 9, 1995. 
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However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the belt biter is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the belt biter is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the belt 
biter which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The belt biter is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the belt biter is similar to 


the molded plastic tote bag, we conclude that the belt biter is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 


The Ninja Turtle plastic belt biter is properly classifiable in subheading 3926.90.9880, 
HTSUSA, the provision for “Other articles of plastics and articles of other materials of 


headings 3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 per- 
cent ad valorem. 


NY 857481 is hereby revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT T] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963499 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Mr. JOHN WELLS 


SPEEDO AMERICA 
90 Park Avenue, 12th Floor 
New York, NY 10016 


Re: Reconsideration of New York Ruling Letter 858432; Sports Box; Waterproof Contain- 
er; Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic 
for the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods 
and Similar Containers, Heading 4202, HTSUSA. 


DEAR MR. WELLS 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 858432, dated December 21, 1990, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a sports box. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the sports box in subheading 3923.10.0000, HTSUSA, is incorrect. As 
such, NY 858432 is modified pursuant to the analysis which follows below. 


Facts: 
The sports box which is the subject of this ruling was described in NY 858432 as follows: 


Style 753136, called a sports box, is a waterproof container made of molded plastics 
with a hinged opening. A clip on the back allows it to be fastened onto a belt or waist- 
band, and a braided neck cord allows it to be worn during sports activities. 


Issue: 
What is the proper classification of the sports box under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRI”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 
Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 
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The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. Asthe sports box is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The sports 
box is not similar to the first six articles. The first six articles are large articles, often hand- 
carried by means of an attached handle and used to carry items other than small items nor- 
mally carried in the pocket or handbag. The sports box is small, constructed to be worn 
around the waist or neck and designed to carry small items like keys, money or cigarettes. 
The sports box is also distinguishable from the remaining six articles. The remaining six 
articles are containers made to carry one specific article (although they may also accommo- 
date small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to 
the particular item to be carried. The sports box is capable of carrying numerous small 
items and is not fitted to any one particular item. Accordingly, we find that the sports box is 
not classifiable in the first portion of heading 4202, HTSUSA. 

If the sports box is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The sports box is clearly not of, or covered with, leather, composition 
leather, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The sports 
box is made from molded plastic and cannot be considered for classification under the sec- 
ond portion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, 
dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. Similar to the sports box, the tote tube was designed to be carried on the 
person by hanging the cord around the wearer’s neck. In HQ 082829, dated March 6, 1990, 
another molded plastic tote tube designed to house money, keys, etc., during sporting 
events when carrying a wallet or purse would be inconvenient was classified under heading 
3923, HTSUSA. In HQ 950779, dated April 1, 1992, Customs classified yet another molded 
plastic container designed to protect personal articles such as money, credit cards, keys, 
cigarettes, a lighter, watch or film from water, sand, shock or theft under heading 3923, 
HTSUSA. Customs explained that the tote tubes were used to convey goods, i.e., the wearer 
used them to transport their personal belongings about from place to place. For additional 
rulings classifying similar items under heading 3923, HTSUSA, see New York Ruling Let- 
ter (NY) 850984, dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, 
dated December 21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated Septem- 
ber 4, 1991; NY 872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 
886229, dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
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1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the sports box is 
designed to carry personal effects and is not designed to carry bulk or commercial goods 
Accordingly, the sports box is not properly classifiable in heading 3923, HTSUSA 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the 
sports box which is used to transport and store personal articles is also precluded from clas- 
sification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The sports box is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 


items or a blanket under heading 3926, HTSUSA. Finding that the sports box is similar to 
the molded plastic tote bag, we conclude that the sports box is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 

The sports box is properly classifiable in subheading 3926.90.9880, HTSUSA, the provi- 
sion for “Other articles of plastics and articles of other materials of headings 3901 to 3914: 
Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 

NY 858432 is hereby modified. 

JOHN DURANT. 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT U] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963500 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Mr. JAMES C. ALBERDI 
AJ. ARANGO, INC 
PO. Box 3007 
Tampa, FL 33601 


Re: Reconsideration of New York Ruling Letter 860135; Molded Plastic Neck Tube; Tote 
Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the 
Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Sim- 
ilar Containers, Heading 4202, HTSUSA 


DEAR MR. ALBERDI 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 860135, dated February 13, 1991, regardingclassification under the Harmonized Tar- 
iffSchedule of the United States Annotated (HTSUSA) ofa molded plastic neck tube or tote 
tube. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, NY 860135 is revoked pursuant to the analysis which follows below. 


Facts: 


The molded plastic tote tube which is the subject of this ruling was described in NY 
860135 as follows: 


The neck tube is composed of molded plastics. It is cylindrical and approximately 1%’ 
in diameter and 4%" in height. The tube hasa string attached to it so that the tube can 
be worn around the neck. The neck tube is meant for carrying money, keys and other 
small items. 


Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
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must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carrying numerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plastic and cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
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1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 
the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 
The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 


3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 


NY 860135 is hereby revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT V] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 963501 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Ms. CAROL A. GARRITY 
GARRETT-HEWITT INTERNATIONAL, INC 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Reconsideration of New York Ruling Letter 866303; Plastic Tissue Box; Tote Tube; 
Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the Con- 
veyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Similar 
Containers, Heading 4202, HTSUSA. 


DEAR Ms. GARRITY: 


This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 866303, dated September 4, 1991, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a plastic tissue box. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the plastic tissue box in subheading 3923.10.0000, HTSUSA, is incor- 
rect. As such, NY 866303 is revoked pursuant to the analysis which follows below. 


Facts: 


The plastic tissue box which is the subject of this ruling was described in NY 866303 as 
follows: 


The tissue box is composed of molded plastics, and it contains tissues and a makeup 
mirror. The box is approximately 4%” in length by 3%” in width by %” in depth. It is 
designed to be carried with the person. 
Issue: 
What is the proper classification of the plastic tissue box under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 


rials or with paper. 
Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
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canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tissue box is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tissue 
box is not similar to the first six articles. The first six articles are large articles, often hand- 
carried by means of an attached handle and used to carry items other than small items nor- 
mally carried in the pocket or handbag. The tissue box is small and designed to carry small 
items like tissues or other small personal items. The tissue box is also distinguishable from 
the remaining six articles. The remaining six articles are containers made to carry one spe- 
cific article (although they may also accommodate small accessories or parts like alens cap 
or cleaning rod) and are often form-fitted to the particular item to be carried. Although 
identified as a “tissue box,” the article is capable of carrying several small items and is not 
fitted to any one particular item. Accordingly, we find that the tissue box is not classifiable 
in the first portion of heading 4202, HTSUSA. 

If the tissue box is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tissue box is clearly not of, or covered with, leather, composition 
leather, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tissue 
box is made from molded plastic and cannot be considered for classification under the sec- 
ond portion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, 
dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small itemsand provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June 9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
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957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tissue box is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tissue box is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tis- 
sue box which is used to transport and store personal articles is also precluded from classi- 
fication under heading 3923, HTSUSA 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tissue box is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tissue box is similar to 
the molded plastic tote bag, we conclude that the tissue box is properly classifiable under 
heading 3926, HTSUSA 

We note that NY 866303 also indicated that the tissue box contained tissues and a make- 
up mirror. Although the New York ruling did not raise the set issue, to the extent that the 
articles constitute a set for classification purposes, we find that the essential character of 
the set is imparted by the tissue box. Accordingly, the set would be classifiable under head- 
ing 3926, HTSUSA. 

Holding 


The plastic tissue box is properly classifiable in subheading 3926.90.9880, HTSUSA, the 
provision for “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 

NY 866303, dated September 4, 1991, is hereby revoked 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT W] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:CR:TE 963502 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Ms. CAROL A. GARRITY 
GARRETT-HEWITT INTERNATIONAL, INC 
901 N. Broadway, Suite 16 
North White Plains, NY 10603 


Re: Reconsideration of New York Ruling Letter 872534; Clip-on Plastic Box; Tote Tube; 
Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the Con- 
veyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Similar 
Containers, Heading 4202, HTSUSA. 


DEAR Ms. GARRITY: 


This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 872534, dated March 26, 1992, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a plastic clip-on box. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the plastic clip-on box in subheading 3923.10.0000, HTSUSA, is incor- 
rect. As such, NY 872534 is revoked pursuant to the analysis which follows below 


Facts: 
The plastic clip-on box which is the subject of this ruling was described in NY 872534 as 
follows: 
The clip-on box is designed to be worn on the person by clippingit to the belt or pocket 
It is approximately 3%” in height, 1%” in widthand 1” indepth. The clip-on box can be 
used to carry small articles such as change and keys. 
Issue: 
What is the proper classification of the clip-on box under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 


rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
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canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the clip-on box is not one of the named articles, its classification in the first portion 
of heading 4202, HTSUSA, depends on its similarity to one of the named articles. The clip- 
on box is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The clip-on box is small, constructed to be 
worn on a belt or pocket and designed to carry small items like keys, money or cigarettes. 
The clip-on box is also distinguishable from the remaining six articles. The remaining six 
articles are containers made tocarry one specific article (although they may also accommo- 
date small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to 
the particular item to be carried. The clip-on box is capable of carrying numerous small 
items andis not fitted to any one particular item. Accordingly, we find that the clip-on boxis 
not classifiable in the first portion of heading 4202, HTSUSA. 

If the clip-on box is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The clip-on box is clearly not of, or covered with, leather, composition 
leather, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. Theclip-on 
box is made from molded plastic and cannot be considered for classification under the sec- 
ond portion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, 
dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June 9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
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957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the clip-on box is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the clip-on box is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the clip- 
on box which is used to transport and store personal articles is also precluded from classifi- 
cation under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The clip-on box is not described more specifically else- 
where in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plas- 
tic tote bag which was designed to store, carry and otherwise hold personal articles such as 
beach items or a blanket under heading 3926, HTSUSA. Finding that theclip-on boxis sim- 
ilar to the molded plastic tote bag, we conclude that the clip-on box is properly classifiable 
under heading 3926, HTSUSA. 


Holding: 


The plasticclip-on boxis properly classifiable in subheading 3926.90.9880, HTSUSA, the 
provision for “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 

NY 872534 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT X] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963503 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Mr. Marc S. GREENBERG 


AMERICAN SHIPPING COMPANY 
600 Sylvan Avenue 

PO. Box 1486 

Engelwood Cliffs, NJ 07632 


Re: Reconsideration of New York Ruling Letter 877398; Sealinder Container; Molded 
Plastic Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of 
Plastic for the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel 
Goods and Similar Containers, Heading 4202, HTSUSA. 


DEAR Mr. GREENBERG 
This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 877398, dated September 4, 1992, regarding classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of a molded plastic tote tube. 
This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the molded plastic tote tube in subheading 3923.10.0000, HTSUSA, is 
incorrect. As such, NY 877398 is revoked pursuant to the analysis which follows below. 


Facts: 


The molded plastic tote tube which is the subject of this ruling was described in NY 
877398 as follows: 


The Sealinder container is composed of molded plastics. The container is cylindrical 
and measures approximately 4 inches in height and 1% inches in width. It is meant to 
hold small personal articles, such as keys and money. The container has a cord at- 
tached to a screw-on cap, and it is designed to be worn around a person’s neck while 
swimming, diving or engaging in other outdoor activities. 


Issue: 
What is the proper classification of the molded plastic tote tube under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 


rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 
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Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the tote tube is not one of the named articles, its classification in the first portion of 
heading 4202, HTSUSA, depends on its similarity to one of the named articles. The tote 
tube is not similar to the first six articles. The first six articles are large articles, often 
hand-carried by means of an attached handle and used to carry items other than small 
items normally carried in the pocket or handbag. The tote tube is small, constructed to be 
worn around the neck and designed to carry small items like keys, money or cigarettes. The 
tote tube is also distinguishable from the remaining six articles. The remaining six articles 
are containers made to carry one specific article (although they may also accommodate 
small accessories or parts like a lens cap or cleaning rod) and are often form-fitted to the 
particular item to be carried. The tote tube is capable of carrying numerous small items and 
is not fitted to any one particular item. Accordingly, we find that the tote tube is not classifi- 
able in the first portion of heading 4202, HTSUSA. 

If the tote tube is to be considered for classification under the second portion of heading 
4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified materi- 
als or with paper. The tote tube is clearly not of, or covered with, leather, composition leath- 
er, plastic sheeting, textile material, vulcanized fiber, paperboard or paper. The tote tube is 
made from molded plastic and cannot be considered for classification under the second por- 
tion of heading 4202, HTSUSA. See Headquarters Ruling Letter (HQ) 950779, dated April 
1, 1992 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The tote tube was designed to be carried on the person by hanging the cord 
around the wearer’s neck. In HQ 082829, dated March 6, 1990, another molded plastic tote 
tube designed to house money, keys, etc., during sporting events when carrying a wallet or 
purse would be inconvenient was classified under heading 3923, HTSUSA. In HQ 950779, 
dated April 1, 1992, Customs classified yet another molded plastic container designed to 
protect personal articles such as money, credit cards, keys, cigarettes, a lighter, watch or 
film from water, sand, shock or theft under heading 3923, HTSUSA. Customs explained 
that the tote tubes were used to convey goods, i.e., the wearer used them to transport their 
personal belongings about from place to place. For additional rulings classifying similar 
items under heading 3923, HTSUSA, see New York Ruling Letter (NY) 850984, dated April 
11, 1990; NY 857481, dated November 14, 1990; NY 858432, dated December 21, 1990; NY 
860135, dated February 13, 1991; NY 866303, dated September 4, 1991; NY 872534, dated 
March 26, 1992; NY 877398, dated September 4, 1992; NY 886229, dated June9, 1993; and 
NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
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and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993.See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the tote tube is 
designed to carry personal effects and is not designed to carry bulk or commercial goods. 
Accordingly, the tote tube is not properly classifiable in heading 3923, HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the tote 
tube which is used to transport and store personal articles is also precluded from classifica- 
tion under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 


that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The tote tube is not described more specifically elsewhere 
in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded plastic tote 
bag which was designed to store, carry and otherwise hold personal articles such as beach 
items or a blanket under heading 3926, HTSUSA. Finding that the tote tube is similar to 
the molded plastic tote bag, we conclude that the tote tube is properly classifiable under 
heading 3926, HTSUSA. 


Holding: 


The molded plastic tote tube is properly classifiable in subheading 3926.90.9880, HTSU- 
SA, the provision for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad 
valorem. 

NY 877398 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division 
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[ATTACHMENT Y] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
lashington, DC. 


CLA-2 RR:CR:TE 963504 SS 
Category: Classification 


Tariff No. 3926.90.9880 
Mr. MICHAEL E. BREYMAN 


KUEHNE & NAGEL, INC 
CINCINNATI BRANCH 

1455 Jamike Drive-Suite 12 
Erlanger, KY 41018 


Re: Reconsideration of New York Ruling Letter 886229; Waterproof Container; Tote 
Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Article of Plastic for the 
Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not Travel Goods and Sim- 
ilar Containers, Heading 4202, HTSUSA. 


DEAR MR. BREYMAN 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 886229, dated June 9, 1993, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a waterproof container. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the waterproof container in subheading 3923.10.0000, HTSUSA, is in- 
correct. As such, NY 886229 is modified pursuant to the analysis which follows below. 


Facts: 
The waterproof container which is the subject of this ruling was described in NY 886229 
as follows: 
Item #6, described as a “water proof container”, is asmall cylindrical container meant 


to hold small items, i.e., change, keys, etc., when involved in sport activities or at the 
beach. It is meant to be worn around the neck. 


Issue: 
What is the proper classification of the waterproof container under the HTSUSA? 
Law and Analysis: 


Classification of goods under the Harmonized TariffSchedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRI”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 


rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
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must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the waterproof container is not one of the named articles, its classification in the 
first portion of heading 4202, HTSUSA, depends on its similarity to one of the named arti- 
cles. The waterproof container is not similar to the first six articles. The first six articles 
are large articles, often hand-carried by means of an attached handle and used to carry 
items other than small items normally carried in the pocket or handbag. The waterproof 
container is small, constructed to be worn around the neck and designed to carry small 
items like keys, money or cigarettes. The waterproof container is also distinguishable from 
the remaining six articles. The remaining six articles are containers made to carry one spe- 
cific article (although they may also accommodate small accessories or parts like alens cap 
or cleaning rod) and are often form-fitted to the particular item to be carried. The water- 
proof container is capable of carrying numerous small items and is not fitted to any one 
particular item. Accordingly, we find that the waterproof container is not classifiable in the 
first portion of heading 4202, HTSUSA. 

Ifthe waterproof container is to be considered for classification under the second portion 
of heading 4202, HTSUSA, it must be of, or wholly or mainly covered with one of the speci- 
fied materials or with paper. The waterproof container is clearly not of, or covered with, 
leather, composition leather, plastic sheeting, textile material, vulcanized fiber, paperboard 
or paper. The waterproof container is made from molded piastic and cannot be considered 
for classification under the second portion of heading 4202, HTSUSA. See Headquarters 
Ruling Letter (HQ) 950779, dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. Similar to the waterproof container, the tote tube was designed to be car- 
ried on the person by hanging the cord around the wearer’s neck. In HQ 082829, dated 
March 6, 1990, another molded plastic tote tube designed to house money, keys, etc., during 
sporting events when carryinga wallet or purse would be inconvenient was classified under 
heading 3923, HTSUSA. In HQ 950779, dated April 1, 1992, Customs classified yet another 
molded plastic container designed to protect personal articles such as money, credit cards, 
keys, cigarettes, a lighter, watch or film from water, sand, shock or theft under heading 
3923, HTSUSA. Customs explained that the tote tubes were used to convey goods, i.e., the 
wearer used them to transport their personal belongings about from place to place. For 
additional rulings classifying similar items under heading 3923, HTSUSA, see New York 
Ruling Letter (NY) 850984, dated April 11, 1990; NY 857481, dated November 14, 1990; 
NY 858432, dated December 21, 1990; NY 860135, dated February 13, 1991; NY 866303, 
dated September 4, 1991; NY 872534, dated March 26, 1992; NY 877398, dated September 
4, 1992; NY 886229, dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
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This position hasbeen consistently followed since 1993. See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the waterproof 
container is designed to carry personal effects and is not designed to carry bulk or commer- 
cial goods. Accordingly, the waterproof container is not properly classifiable in heading 
3923, HTSUSA. 

We notethat Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Following this rationale, the wa- 
terproof container which is used to transport and store personal articles is also precluded 
from classification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The waterproof container is not described more specifical- 
ly elsewhere in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded 
plastic tote bag which was designed to store, carry and otherwise hold personal articles 
such as beach items or a blanket under heading 3926, HTSUSA. Finding that the water- 
proof container is similar to the molded plastic tote bag, we conclude that the waterproof 
container is properly classifiable under heading 3926, HTSUSA. 


Holding: 


The waterproof container is properly classifiable in subheading 3926.90.9880, HTSUSA, 
the provision for “Other articles of plastics and articles of other materials of headings 3901 


to 3914: Other: Other, Other.” The general column one duty rate is 5.3 percent ad valorem. 
NY 886229 is hereby modified. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT Z] 


DEPARTMENT OF THE TREASURY 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 963505 SS 
Category: Classification 
Tariff No. 3926.90.9880 
Mr. RENATE SODERSTROM 
GEMTEC INC 
Box 359 
Greendell, NJ 07839 


Re: Reconsideration of New York Ruling Letter 809523; “CardSafe” Credit Card Holder; 
Molded Plastic Tote Tube; Other Article of Plastic; Heading 3926, HTSUSA; Not Ar- 
ticle of Plastic for the Conveyance or Packing of Goods, Heading 3923, HTSUSA; Not 
Travel Goods and Similar Containers, Heading 4202, HTSUSA. 


DEAR MR. SODERSTROM: 

This letter is pursuant to Headquarters’ reconsideration of New York Ruling Letter 
(NY) 809523, dated May 9, 1995, regarding classification under the Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA) of a “CardSafe” credit card holder. 

This letter is to inform you that after review of that ruling, it has been determined that 
the classification of the “CardSafe” credit card holder in subheading 3923. 10.0000, HTSU- 
SA, is incorrect. As such, NY 809523 is revoked pursuant to the analysis which follows be- 
low. 

Facts: 


The “CardSafe” credit card holder which is the subject of this ruling was described in NY 
809523 as follows: 


The “CardSafe” is acredit card holder designed to protect the contents from theft. The 


body is molded from acrylic plastics. The flip top lid is made of metal, and incorporates 
a combination lock. If an attempt is made to break or pry open the case without using 
the combination, then an ink is released which renders the cards unusable. There is an 
optional lock jam which may be activated by the consumer. This mechanism causes the 
lock to jam permanently if more than six attempts are made to open the lock on any 
number other than the correct combination. 


Issue: 


What is the proper classification of the “CardSafe” credit card holder under the HTSU- 
SA? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 pro- 
vides that classification shall be determined according to the terms of the headings of the 
tariff schedule and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRI may then be applied. The Explanatory Notes (EN) tothe 
Harmonized Commodity Description and Coding System, which represent the official in- 
terpretation of the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings and GRI. 

Three headings are under consideration: heading 4202, HTSUSA, which covers, among 
other things, travel goods, handbags and similar containers; heading 3923, HTSUSA, 
which covers, among other things, articles of plastic for the conveyance or packing of goods; 
and heading 3926, HTSUSA, which covers other articles of plastic. 

Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
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rials, of vulcanized fiber, or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper. 


Heading 4202, HTSUSA is divided into two portions. Articles listed before the semicolon 
are not restricted as to material composition, whereas articles listed in the second portion 
must be of leather or composition leather, of sheeting of plastics, of textile material, of vul- 
canized fiber, or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The first portion of heading 4202, HTSUSA, lists trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera cases, musical 
instrument cases, gun cases, holsters and similar containers. The EN to heading 4202, 
HTSUSA, state that the expression “similar containers” in the first part includes hat 
boxes, camera accessory cases, cartridge pouches, sheaths for hunting or camping knives, 
etc. As the credit card holder is not one of the named articles, its classification in the first 
portion of heading 4202, HTSUSA, depends on its similarity to one of the named articles. 
The credit card holder is not similar to the first six articles. The first six articles are large 
articles, often hand-carried by means of an attached handle and used to carry items other 
than small items normally carried in the pocket or handbag. The credit card holder is small 
and designed to carry small items like credit cards, keys, or money. The credit card holder is 
also distinguishable from the remaining six articles. The remaining six articles are con- 
tainers made to carry one specific article (although they may also accommodate small ac- 
cessories or parts like a lens cap or cleaning rod) and are often form-fitted to the particular 
item to be carried. Although identified by the importer as a “credit card holder”, the article 
is capable of carrying several small items and is not fitted to any one particular item. Ac- 
cordingly, we find that the credit card holder is not classifiable in the first portion of head- 
ing 4202, HTSUSA. 

If the credit card holder is to be considered for classification under the second portion of 
heading 4202, HTSUSA, it must be of, or wholly or mainly covered with one of the specified 
materials or with paper. The credit card holder is clearly not of, or covered with, leather, 
composition leather, plastic sheeting, textile material, vulcanized fiber, paperboard or pa- 
per. Thecredit card holder is made from molded plastic and cannot be considered for classi- 
fication under the second portion of heading 4202, HTSUSA. See Headquarters Ruling 
Letter (HQ) 950779, dated April 1, 1992. 

The next heading under consideration is heading 3923, HTSUSA. Heading 3923, HTSU- 
SA, provides for, in pertinent part, articles for the conveyance or packing of goods, of plas- 
tics. The EN to heading 3923, HTSUSA, state that the “heading covers all articles of 
plastics commonly used for the packing or conveyance of all kinds of products.” The EN 
also state that the heading includes containers such as boxes, cases, crates, sacks and bags 
(including cones and refuse sacks), casks, cans, carboys, bottles and flasks. 

Articles known as “tote tubes” have previously been classified under heading 3923, 
HTSUSA. In HQ 083131, dated September 13, 1989, Customs classified a molded plastic 
tote tube that held small items and provided protection from sand and water under heading 
3923, HTSUSA. The “CardSafe” credit card holder is similar to the tote tube in that it is 
designed to carry and protect small personal items. In HQ 082829, dated March 6, 1990, 
another molded plastic tote tube designed to house money, keys, etc., during sporting 
events when carryinga wallet or purse would be inconvenient was classified under heading 
3923, HTSUSA. In HQ 950779, dated April 1, 1992, Customs classified yet another molded 
plastic container designed to protect personal articles such as money, credit cards, keys, 
cigarettes, a lighter, watch or film from water, sand, shock or theft under heading 3923, 
HTSUSA. Customs explained that the tote tubes were used to convey goods, i.e., the wearer 
used them to transport their personal belongings about from place to place. For additional 
rulings classifying similar items under heading 3923, HTSUSA, see New York Ruling Let- 
ter (NY) 850984, dated April 11, 1990; NY 857481, dated November 14, 1990; NY 858432, 
dated December 21, 1990; NY 860135, dated February 13, 1991; NY 866303, dated Septem- 
ber 4, 1991; NY 872534, dated March 26, 1992; NY 877398, dated September 4, 1992; NY 
886229, dated June 9, 1993; and NY 809523, dated May 9, 1995. 

However, these rulings no longer represent Customs position regarding the classifica- 
tion of tote tubes. Customs first began to reconsider the scope of heading 3923, HTSUSA, 
by noting that the exemplars listed in the EN to heading 3923, HTSUSA, were used gener- 
ally to convey or transport goods over long distances and often in large quantities. See HQ 
087635, dated October 24, 1990; HQ 951404, dated July 24, 1992; and HQ 953841, dated 
September 27, 1993. Next, Customs indicated that heading 3923, HTSUSA, was generally 
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reserved for articles used for shipping purposes. See HQ 089825, dated April 9, 1993; HQ 
953275, dated April 26, 1993; and HQ 953458, dated April 16, 1993. In 1993, Customs took 
the position that heading 3923, HTSUSA, provided for cases and containers of bulk goods 
and commercial goods and not personal items. See HQ 954072, dated September 2, 1993. 
This position has been consistently followed since 1993.See HQ 954816, dated December 7, 
1993; HQ 955660, dated September 27, 1994; HQ 955047, dated October 6, 1994; HQ 
957894, dated December 14, 1995; HQ 957895, dated December 14, 1995; HQ 958174, 
dated January 31, 1996; HQ 959116, dated January 7, 1997; HQ 960199, dated May 15, 
1997; HQ 960430, dated December 24, 1997; HQ 959780, dated February 17, 1998; HQ 
959522, dated May 20, 1998; HQ 959846, dated October 28, 1998; HQ 961517, dated No- 
vember 6, 1998; HQ 961049, dated January 5, 1999; and HQ 960811, dated February 3, 
1999. Items such as sequined beaded waist bags, molded plastic carrying cases for drawing 
materials, molded plastic tote bags, molded plastic pencil cases and molded plastic hinged 
cases for computer disks have been classified outside of heading 3923, HTSUSA, based on 
findings that the articles were designed to carry personal effects. See HQ 954816, HQ 
957894, HQ 959116, HQ 960199 and HQ 959780 (cited above). Similarly, the credit card 
holder is designed to carry personal effects and is not designed to carry bulk or commercial 
goods. Accordingly, the credit card holder is not properly classifiable in heading 3923, 
HTSUSA. 

We note that Customs has previously revoked a series of rulings which classified contain- 
ers used for personal articles under heading 3923, HTSUSA. In HQ 960199, dated May 15, 
1997, Customs revoked an earlier ruling, NY 887467, dated July 9, 1993, which classified a 
plastic molded pencil box under heading 3923, HTSUSA, and reclassified the article under 
heading 3926, HTSUSA. Citing to the rulings which state that heading 3923, HTSUSA, 
provides for cases and containers of bulk goods and commercial goods, not personal ar- 
ticles, Customs found that the pencil boxes transported pens, pencils, erasers, etc. for per- 
sonal use and were not described by heading 3923, HTSUSA. For other rulings consistent 
with this position see: HQ 960196, dated May 15, 1997; HQ 960198, dated May 15, 1997; 
HQ 960152, dated May 15, 1997; HQ 960153, dated May 15, 1997; HQ 960154, dated May 
15, 1997; HQ 960155, dated May 15, 1997; HQ 960157, dated May 15, 1997; HQ 961058, 
dated May 15, 1997; and HQ 959402, dated May 15, 1997. Followingthis rationale, thecred- 
it card holder which is used to transport and store personal articles is also precluded from 
classification under heading 3923, HTSUSA. 

Finally, heading 3926, HTSUSA, provides for “[o]ther articles of plastics and articles of 
other materials of headings 3901 to 3914.” The EN to heading 3926, HTSUSA, indicate 
that the heading is the basket provision for plastic articles not described more specifically 
elsewhere in the tariff schedule. The credit card holder is not described more specifically 
elsewhere in the tariff schedule. In HQ 959116 (cited above) Customs classified a molded 
plastic tote bag which was designed to store, carry and otherwise hold personal articles 
such as beach items or a blanket under heading 3926, HTSUSA. Finding that the credit 
card holder is similar to the molded plastic tote bag, we conclude that the credit card holder 
is properly classifiable under heading 3926, HTSUSA. 


Holding: 


The “CardSafe” plastic credit card holder is properly classifiable in subheading 
3926.90.9880, HTSUSA, the provision for “Other articles of plastics and articles of other 
materials of headings 3901 to 3914: Other: Other, Other.” The general column one duty 
rate is 5.3 percent ad valorem. 

NY 809523 is hereby revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 12 and 113 


RIN 1515-AC43 


AMENDED BOND PROCEDURES FOR ARTICLES SUBJECT TO 
EXCLUSION ORDERS ISSUED BY THE U.S. INTERNATIONAL 
TRADE COMMISSION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to reflect the statutory provisions regarding bond procedures for 
the entry of articles subject to exclusion orders issued by the U.S. Inter- 
national Trade Commission (“Commission”). This document also pro- 
poses to include the text of a new special importation and entry bond in 
the Customs Regulations. These proposed changes reflect the terms of 
section 337 of the Tariff Act of 1930, as amended by section 321 of the 
Uruguay Round Agreements Act. As amended, section 337 requires 
that the bond prescribed by the Secretary of the Treasury must be in an 
amount determined by the Commission to be sufficient to protect the 
complainant from any injury and that if the Commission later deter- 
mines that the respondent has violated the provisions of section 337, 
the bond may be forfeited to the complainant. 


DATES: Comments must be received on or before April 10, 2000. 


ADDRESS: Written comments (preferably in triplicate), regarding 
both the substantive aspects of this proposal as well as the clarity of the 
proposed rule and how it may be made easier to understand, may be 
submitted to and inspected at the Regulations Branch, Office of Regula- 
tions and Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, 
N.W,, 3rd Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Glen Vereb, Entry Pro- 
cedures and Carriers Branch, (202) 927-1327. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 
U.S. International Trade Commission Investigations Under Section 337 
of the Tariff Act of 1930 (19 U.S.C. 1337) 

Under section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), the Com- 
mission has the authority to conduct investigations into certain alleged 
unfair practices in import trade. Most complaints filed under this provi- 
sion involve allegations of patent infringement, trademark infringe- 
ment, or misappropriation of trade secrets. The Commission may 
determine that section 337 has been violated or, during the course of an 
investigation, that there is reason to believe that section 337 has been 
violated. 


Exclusion from Entry into the U.S. of Articles that are the Subject of an 
Unfair Trade Practice Determination 
If the Commission finds a violation, or reason to believe there is a 
violation, of section 337, it may direct the Secretary of the Treasury to 
exclude the subject articles from entry into the US. 


Entry Under Bond of Excluded Articles 


During the period the Commission’s exclusion order remains in ef- 
fect, and prior to the date that the Commission’s determination of a 
violation of section 337 becomes final, articles otherwise excluded may 


be entered under a single entry bond prescribed by the Secretary of the 
Treasury. 


Statutory Amendments to Sections 337(e)(1) and (j)(3) Require 
Amendments to the Customs Regulations 


Certain statutory changes to section 337 of the Tariff Act of 1930 
were enacted pursuant to the Uruguay Round Agreements Act 
(URAA), Pub. L. 103-465, 108 Stat. 4809 (December 8, 1994). Para- 
graphs (e)(1) and (j)(3) of section 337, as respectively amended by sec- 
tions 321(a)(3) and (6) of the URAA, provide that articles subject to a 
Commission exclusion order may be entered under bond prescribed by 
the Secretary of the Treasury in an amount determined by the Commis- 
sion to be sufficient to protect the complainant from any injury and that 
if the Commission later determines that the respondent has violated the 
provisions of section 337, the bond may be forfeited to the complainant. 

Customs has determined that the amendments to section 337 effected 
by section 321 of the URAA, as described above, require changes to the 
Customs Regulations. It is Customs view that these amendments also 
warrant inclusion of the text of a special bond that indemnifies a com- 
plainant pursuant to the terms of section 337, as amended. 


Present Regulatory Provisions 

Section 12.39 of the Customs Regulations (19 CFR 12.39) sets forth 
provisions regarding imported articles involving unfair methods of 
competition or trade practices. Section 12.39(b)(1) identifies the man- 
ner by which such articles may be excluded from entry into the United 
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States. Section 12.39(b)(2) provides that such excluded articles may be 
entitled to entry under a single entry bond in an amount determined by 
the Commission. 

Section 113.62 of the Customs Regulations (19 CFR 113.62) sets forth 
basic importation and entry bond conditions. Section 113.62(1) identi- 
fies the consequence of default on certain agreements by which mer- 
chandise is released conditionally from Customs custody. Section 
113.62(1)(1) provides, in pertinent part, that if a principal defaults on 
an agreement involving merchandise subject to an exclusion order of 
the Commission under 19 U.S.C. 1337 which has been released before 
such order becomes final, the obligors agree to pay the amount specified 
in the order for failure to redeliver such merchandise. 


EXPLANATION OF AMENDMENTS 
The specific regulatory amendments proposed in this document are 
explained in more detail below. 
Section 12.39 


As mentioned previously, § 12.39(b)(2) provides that during the peri- 
od the Commission’s exclusion order remains in effect, excluded ar- 
ticles may be entered under a single entry bond in an amount 
determined by the Commission. This document proposes to amend 
§ 12.39(b)(2) to provide that the bond must be in an amount determined 
by the Commission to be sufficient to protect the complainant from any 
injury and, if the Commission later determines that the respondent has 
violated the provisions of section 337, the bond may be forfeited to the 
complainant. These proposed changes reflect the amendments to sec- 
tions 337(e)(1) and (j)(3) of the Tariff Act of 1930 enacted pursuant to 
sections 321(a)(3) and (6) of the URAA. The statutory amendments 
were enacted to bring Commission practice with respect to bonding re- 
quirements into closer conformity with district court practice. 

It is further proposed that § 12.39(b)(2) be amended by deleting refer- 
ence to Customs Form (CF) 301 and to the bond conditions set forth in 
§ 113.62. The deletion of these terms reflects the fact that a CF 301 and 
§ 113.62 pertain to basic importation and entry bonds. The single entry 
bond contemplated by § 12.39(b)(2), as amended, is a special importa- 
tion and entry bond, not under cover of basic importation and entry 
bonds because the bond does not inure to the Treasury, but rather to the 
complainant, in the event of forfeiture. 

It is proposed to add two new paragraphs to § 12.39(b)(2) which set 
forth the procedures for importing merchandise subject to the bonding 
requirements of sections 337(e)(1) and (j)(3). The first paragraph, 
(b)(2)(i), requires that a bond, in the amount determined by the Com- 
mission and containing the conditions identified in the text of the newly 
created special importation and entry bond, set forth in appendix B to 
part 113 of this chapter, be filed with the port director prior to entry. 
Paragraph (b)(2)(ii) directs that in the event of a forfeiture of this bond, 
§ 210.50(d) of the United States International Trade Commission Reg- 
ulations, (19 CFR 210.50(d)), will apply. 
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Section 113.62 


Section 113.62 is proposed to be amended by striking that portion of 
the existing introductory paragraph which reads, “except that a bond 
taken in the case of merchandise subject to an exclusion order of the In- 
ternational Trade Commission under 19 U.S.C. 1337 shall be a single 
entry bond.” 

Section 113.62(1)(1) is proposed to be amended by striking that por- 
tion of the existing text which reads, “except that in the case of mer- 
chandise subject to an exclusion order of the International Trade 
Commission under 19 U.S.C. 1337 which has been released before such 
order becomes final, the obligors agree to pay liquidated damages in the 
amount specified in the order for failure to redeliver such merchan- 
dise.” 

These two proposed amendments reflect that § 113.62 is to pertain 
only to basic importation and entry bonds and that the bond taken in 
the case of merchandise subject to an exclusion order of the Commission 
under 19 U.S.C. 1337 will be a special entry bond. Accordingly, all refer- 
ences to the bond taken out in regard to 19 U.S.C. 1337 are proposed to 
be removed from § 113.62. 


Section 113.74 


It is proposed to create a new provision at § 113.74 which sets forth 
that a bond to indemnify a complainant under section 337 of the Tariff 
Act of 1930, as amended, is contained in appendix B to part 113. Section 


113.74 would provide that the bond must be filed in accordance with the 
provisions set forth in § 12.39(b)(2), must be a single entry bond that 
contains the conditions listed in appendix B to part 113 and, for the for- 
feiture or return of the bond, the provisions of 19 CFR 210.50(d) will ap- 
ply. The bond set forth in appendix B to part 113 is, of course, in addition 
to any other Customs requirements for the importation of merchandise 
subject to a section 337 exclusion order. 


Appendix B to Part 113 


It is proposed to add an appendix B to part 113 which sets forth the 
bond conditions for a bond to indemnify a complainant under section 
337 of the Tariff Act of 1930, as amended. The introductory paragraph 
to appendix B to part 113 would state that the provisions contained in 
§§ 12.39(b)(2) and 113.74 of the Customs Regulations and § 210.50(d) 
of the U.S. International Trade Commission Regulations will apply. 

In consideration of the fact that the regulatory proposals discussed 
above include documentation requirements for the entry of merchan- 
dise covered by a Commission exclusion order, the “(a)(1)(A)” list set 
forth in the appendix to part 163 of the Customs Regulations (19 CFR 
part 163) will be modified accordingly if these proposed regulatory 
changes are adopted as a final rule. 


COMMENTS 


Before adopting this proposal as a final rule, consideration will be 
given to any written comments timely submitted to Customs. Com- 
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ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b) of the Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, 
Office of Regulations and Rulings, U.S. Customs Service, 1300 Pennsyl- 
vania Avenue, N.W,, 3rd Floor, Washington, DC. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDER 12866 

Because these proposed amendments to the Customs Regulations re- 
garding bond procedures for articles subject to exclusion orders issued 
by the Commission merely reflect the terms of the statute, pursuant to 
the provisions of the Regulatory Flexibility Act, 5 U.S.C. 601 et seq., it is 
certified that, if adopted, the proposed amendments will not have a sig- 
nificant impact on a substantial number of small entities. Further, 
these proposed amendments do not meet the criteria for a “significant 
regulatory action” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 

The collection of information contained in this notice of proposed ru- 
lemaking has been submitted to the Office of Management and Budget 
(OMB) for review in accordance with the Paperwork Reduction Act of 
1995 (44 U.S.C. 3507). Comments on the collection of information 
should be sent to OMB, Attention: Desk Officer for the Department of 
the Treasury, Office of Information and Regulatory Affairs, Washing- 
ton, DC 20503. A copy should also be sent to the Regulations Branch at 
the address set forth above. Comments should be submitted within the 
time frame that comments are due regarding the substance of the pro- 
posal. 

Comments are invited on: 

(a) Whether the collection of information is necessary for the proper 
performance of the functions of the agency, including whether the infor- 
mation will have practical utility; 

(b) The accuracy of the agency’s estimate of the information collec- 
tion burden; 

(c) Ways to enhance the quality, utility, and clarity of the information 
to be collected; 

(d) Ways to minimize the information collection burden on respond- 
ents, including through the use of automated collection techniques or 
other forms of information technology; and 

(e) Estimates of capital or start up costs and costs of operations, 
maintenance, and purchase of services to provide information. 

An agency may not conduct or sponsor, and a person is not required to 
respond to, a collection of information unless the collection of informa- 
tion displays a valid control number. 

The collection of information in these proposed regulations is in ap- 
pendix B to part 113. The information requested is necessary to enable 
Customs to permit entry under a bond to indemnify a complainant un- 
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der section 337 of the Tariff Act of 1930, as amended. The likely re- 
spondents are individuals or commercial organizations who seek to 
import merchandise which is the subject of a section 337 exclusion or- 
der into the US. 

Estimated total annual reporting and/or recordkeeping burden: 25 
hours. 

Estimated average annual burden per respondent/recordkeeper: 30 
minutes. 

Estimated number of respondents and/or recordkeepers: 50. 

Estimated annual frequency of response: 2. 

Part 178 of the Customs Regulations (19 CFR part 178), which lists 
the information collections contained in the regulations and control 
numbers assigned by OMB, will be amended accordingly if this proposal 


is adopted. 
DRAFTING INFORMATION 


The principal author of this document was Suzanne Karateew, Office 
of Regulations and Rulings, U.S. Customs Service. However, personnel 
from other offices participated in its development. 


LIST OF SUBJECTS 


19 CFR Part 12 
Bonds, Customs duties and inspection, Entry of merchandise, Im- 


ports, Restricted merchandise, Unfair competition. 
19 CFR Part 113 
Bonds, Customs duties and inspection, Imports. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


For the reasons stated in the preamble, parts 12 and 113 of the Cus- 
toms Regulations (19 CFR parts 12 and 113) are proposed to be 


amended as follows: 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
1. The general authority citation for part 12 and the specific author- 
ity citation for § 12.39 continue to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States (HTSUS)), 1624. 
*x * * * ok * 
Section 12.39 is also issued under 19 U.S.C. 1337, 1623. 
* * * * * * 


2. It is proposed to revise § 12.39(b)(2) to read as follows: 
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§ 12.39 Imported articles involving unfair methods of 
competition or practices. 


* * * * * * * 


(b) Exclusion from entry; entry under bond; notice of exclusion order. 


* * * * * * * 


(2) During the period the Commission’s exclusion order remains in 
effect, excluded articles may be entered under a single entry bond in an 
amount determined by the International Trade Commission to be suffi- 
cient to protect the complainant from any injury. On or after the date 
that the Commission’s determination of a violation of section 337 be- 
comes final, as set forth in paragraph (a) of this section, articles covered 
by the determination will be refused entry. Ifa violation of section 337 is 
found, the bond may be forfeited to the complainant under terms and 
conditions prescribed by the Commission. To enter merchandise that is 
the subject of a Commission exclusion order, importers must: 

(i) File with the port director prior to entry a bond in the amount de- 
termined by the Commission that contains the conditions identified in 
the special importation and entry bond set forth in appendix B to part 
113 of this chapter; and 

(ii) Comply with the terms set forth in 19 CFR 210.50(d) in the event 
of a forfeiture of this bond. 


PART 113—CUSTOMS BONDS 


1. The general authority citation for part 113 continues to read as fol- 
lows, and a new authority citation is added for § 113.74: 


Authority: 19 U.S.C. 66, 1623, 1624. 


“s * * “ * 

§ 113.74 also issued under 19 U.S.C. 1337. 

2. In §113.62: 

a. The introductory paragraph is proposed to be amended by remov- 
ing that portion of the text which reads, “except that a bond taken in the 
case of merchandise subject to an exclusion order of the International 
Trade Commission under 19 U.S.C. 1337 shall be a single entry bond”. 

b. Paragraph (1)(1) is proposed to be amended by removing the words 
“except that in the case of merchandise subject to an exclusion order of 
the International Trade Commission under 19 U.S.C. 1337 that has 
been released before such order becomes final, the obligors agree to pay 
liquidated damages in the amount specified in the order for failure to 
redeliver such merchandise”. 

3. It is proposed that a new § 113.74 be added to read as follows: 


§ 113.74 Bond conditions to indemnify a complainant under 
section 337 of Tariff Act of 1930, as amended. 

A bond to indemnify a complainant under section 337 of the Tariff 
Act of 1930, as amended, must contain the conditions listed in appendix 
B to this part. The bond must be a single entry bond and must be filed in 
accordance with the provisions set forth in 19 CFR 12.39(b)(2). For the 
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forfeiture or return of this bond, the provisions of 19 CFR 210.50(d) will 
apply. 
4. It is proposed to add appendix B to part 113 to read as follows: 


APPENDIX B TO Part 113—BOND TO INDEMNIFY COMPLAINANT UNDER 
SECTION 337, TARIFF ACT OF 1930, AS AMENDED 


This appendix contains the bond to indemnify a complainant under 
section 337 of the Tariff Act of 1930, as amended. The provisions con- 
tained in §§ 12.39(b)(2) and 113.74 of the Customs Regulations and 
§ 210.50(d) of the U.S. International Trade Commission Regulations 
apply. 


BOND TO INDEMNIFY COMPLAINANT UNDER SECTION 337, 
TARIFF ACT OF 1930, AS AMENDED 


as principal and as surety, are held 
and bound to the complainant of unfair practices or methods of com- 
petition in import trade in violation of section 337, Tariff Act of 1930, as 
amended, in the sum of dollars ($ ), for payment of 
which we bind ourselves, our heirs, executors, administrators, succes- 
sors, and assigns, jointly and severally, by these conditions. 

Pursuant to the provisions of section 337, Tariff Act of 1930, as 
amended, the principal and surety recognize that the U.S. International 
Trade Commission has, according to the conditions described in its or- 
der, excluded from, or authorized, entry into the United States of the fol- 
lowing merchandise ‘ 

The principal and surety recognize that the Commission has ex- 
cluded that merchandise from entry until its investigation is completed, 
or until its decision that there is a violation of section 337 becomes final. 

The principal and surety recognize that certain merchandise ex- 
cluded from entry by the Commission was, or may be, offered for entry 
into the United States while the Commission’s prohibition is in effect. 

The principal and surety recognize that the principal desires to ob- 
tain a release of that merchandise pending a final determination of the 
merchandise’s admissibility into the United States, as provided under 
section 337, and, for that purpose, the principal and surety execute this 
stipulation: 

If it is determined, as provided in section 337 of the Tariff Act of 1930, 
as amended, to exclude that merchandise from the United States, then, 
on notification from the port director of Customs, the principal is obli- 
gated to export or destroy under Customs supervision the merchandise 
released under this stipulation within 30 days from the date of the port 
director’s notification. 

The principal and surety agree that if the principal defaults on that 
obligation, the principal and surety shall pay to the complainant an 
amount equal to the face value of the bond as may be demanded by him/ 
her under the applicable law and regulations. 
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Witness our hands and seals this day of (month), 
(year). 


(seal) 
Principal 


(seal) 
Surety 
RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: October 21, 1999. 
JOHN P SIMPSON, 


Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, February 8, 2000 (65 FR 6062)] 
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OPINION 


GOLDBERG, Judge: In this action, the Court reviews two aspects of the 
Department of Commerce’s (“Commerce”) Certain Welded Carbon 
Steel Pipe and Tube and Welded Carbon Steel Line Pipe from Turkey; 
Final Results and Partial Recission of Countervailing Duty Administra- 
tive Reviews, 63 Fed. Reg. 18,885 (April 16, 1998) (“Final Results”). Spe- 
cifically, Mannesmann-Sumerbank Boru Endustrisi T.A.S., Borusan 
Birlesik Boru Fabrikalari A.S., and Borusan Ithalat Ve Dagitim A.S. 
(“plaintiffs”) complain that Commerce (1) countervailed benefits under 
the Freight Rebate Program on the date of receipt instead of on the date 
of export; and (2) in calculating plaintiffs’ ad valorem subsidy rate, erro- 
neously excluded foreign exchange gains from the denominator of the 
equation. 

The Court exercises jurisdiction to review this motion for judgment 
on the agency record pursuant to 28 U.S.C. § 1581(c) (1994). The Court 
sustains in part and remands in part. 


a 





100 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 7, FEBRUARY 16, 2000 


I 
BACKGROUND 

On March 7, 1986, Commerce published a countervailing duty order 
on certain welded carbon steel pipes and tubes and certain welded car- 
bon steel line pipe from Turkey. Countervailing Duty Order; Certain 
Welded Carbon Steel Pipe and Tube Products from Turkey, 51 Fed. Reg. 
7984 (Mar. 7, 1986). At the request of both domestic and Turkish pro- 
ducers and exporters, Commerce initiated a review of the order on April 
24, 1997.! Initiation of Antidumping and Countervailing Administra- 
tive Reviews, 62 Fed. Reg. 19,988 (Apr. 24, 1997) (Certain Welded Car- 
bon Steel Pipe and Tube). The review covered the period January 1, 
1996 through December 31, 1996. 

Commerce published its preliminary results of the review on Decem- 
ber 9, 1997. Certain Welded Carbon Steel Pipes and Tubes and Welded 
Carbon Steel Line Pipe from Turkey; Preliminary Results and Partial 
Recission of Countervailing Duty Administrative Reviews, 62 Fed. Reg. 
64,808 (Dec. 9, 1997) (“Preliminary Results”). It published the Final Re- 
sults on April 16, 1998. The facts relevant to the issues before the Court 
are summarized below. 


A. The Freight Rebate Program 


In October, 1993, the Government of the Republic of Turkey (“the 
Government”) instituted the Freight Rebate Program (“Program”) to 


promote exports of iron and steel products from Turkey. Under the Pro- 
gram, exporters were eligible to receive the Turkish lira (“TL”) equiva- 
lent of $30 or $50 per ton of merchandise exported; thirty percent (30%) 
was payable in cash, and the remainder in 1 and 2-year treasury bonds. 
An exporter was eligible to apply to the Government’s Central Bank for 
Program benefits whenever it completed an export transaction and pay- 
ment was received from the customer. The Government did not specify 
what exchange rate would be used to calculate the TL equivalent of the 
US. dollar (“USD”). 

In December, 1994, the Government discontinued the Freight Rebate 
Program and announced that no benefits would be paid on shipments 
made after December 31, 1994. Several months later, in February, 1995, 
the Government declared that claims for benefits under the Program 
would be paid using the exchange rate prevailing on December 31, 1994. 
Subsequently, during the period of review, plaintiffs received cash pay- 
ments’ for export transactions completed in October, 1993 through De- 
cember 31, 1994. See Preliminary Results, 62 Fed. Reg. at 64,811. 

In the Preliminary Results, Commerce determined that benefits paid 
under the Freight Rebate Program were countervailable export subsi- 
dies. See id. Commerce also determined that exporters did not know the 


1 Commerce initiated this review after December 31, 1994, and thus the applicable statutory provisions are those 
that existed on January 1, 1995, the effective date of the amendments made by the Uruguay Round Agreements Act 
Pub. L. No. 103-465, 108 Stat. 4809 (1994). See Torrington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995 

2 Plaintiffs also received bonds and interest payments on bonds during the period of review. Commerce determined 


however, that “the benefits from the bonds are bestowed on the date of maturity.” Preliminary Results, 62 Fed Reg at 
64,811 
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exact value of their benefits under the Program at the time they ex- 
ported their merchandise. See id. Accordingly, citing its usual practice, 
Commerce countervailed benefits under the Program on the date the 
exporters received payment from the Government. See id. The practical 
effect of doing so is that Commerce countervailed cash payments associ- 
ated with export transactions completed in October, 1993 through De- 
cember, 1994 as part of an administrative review covering the period 
January 1 through December 31, 1996. See id. 

In this appeal, plaintiffs contest Commerce’s decision to countervail 
Program benefits on the date plaintiffs received payment instead of on 
the date of export. 


B. “Kur Farki” Accounts 


To calculate plaintiffs’ ad valorem subsidy rate, Commerce divided 
the amount of benefit received (numerator) by the total value of exports 
to the United States (denominator). See Preliminary Results, 62 Fed. 
Reg. at 64,811. In calculating the denominator, Commerce excluded the 
amount listed in plaintiffs’ “kur farki,” or “exchange difference,” ac- 
counts. Pls.’ Br. in Supp. of Their Mot. for J. on the Agency R. Pursuant 
to Rule 56.2 (“Pls.’ Br.”), at 27. Commerce’s reasoning was that plain- 
tiffs’ “kur farki” accounts do not represent actual sales revenue but 
rather foreign exchange differences, i.e. “income derived from fluctua- 
tions of the relative value of the dollar versus the TL,” and thus should 
not be included in the total value of exports to the United States. Final 
Results, 63 Fed. Reg. at 18,890. 

Plaintiffs contest Commerce’s treatment of the “kur farki” accounts. 
They explain that 


the kur farki account reflects the difference between the estimated 
TL amount recorded on the invoice date, when the sale is booked, 
and the TL amount actually received upon receipt of payment from 
the customer.® Depending on the date that the payment is received, 
the exchange difference can increase or decrease the invoice value. 
Therefore, the total amount in the kur farki account and the sales 
revenues account represents total actual income received from ex- 
port sales transactions. 


Id. Plaintiffs complain that by excluding the amount in the “kur farki” 
accounts from the value of export sales, Commerce erroneously shrunk 
the denominator of the subsidy rate equation and in turn, artificially in- 
flated the subsidy margin. See id. at 18,889. 


’ As the Court understands plaintiffs’ explanation, every transaction involves three steps (“three-step accounting 
method”). First, an exporter submits a Customs Export Declaration (GCB) to the Turkish Customs Service. Second, 
about two weeks later, the exporter issues an invoice. At the same time, the exporter books the sale in TL using the 

book rate,” the exchange rate in effect on the date of the GCB. Third, the exporter receives payment on the invoice in 
U.S. dollars and converts the USD to TL; the exporter records the difference between the TL amount booked on the 
invoice date and the amount of local currency actually received as payment in the “kur farki” account. See Pls.’ Br., at 
11-19 
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II. 
STANDARD OF REVIEW 


Commerce’s determination will be sustained if it is supported by sub- 
stantial evidence on the record and is otherwise in accordance with law. 
See 19 U.S.C. § 1516a(b)(1)(B) (1994). 


Il. 
DISCUSSION 


A. Commerce’s Determination to Countervail Benefits Under the Freight 
Rebate Program on the Date of Receipt Instead of on the Date of 
Export is Sustained. 


No statute or regulation governs the date on which Commerce must 
countervail benefits. Commerce describes its normal practice as a “cash 
flow” approach; that is, it countervails a benefit when that benefit af- 
fects the recipient’s cash flow. See Live Swine from Canada; Final Re- 
sults of Countervailing Duty Administrative Reviews, 61 Fed. Reg. 
52,408, 52,419 (Oct. 7, 1996) (“The Department’s practice is to counter- 
vail a benefit only when it affects the respondent’s cash flow.”); Ferroch- 
rome from South Africa; Final Results of Countervailing Duty 
Administrative Review, 56 Fed. Reg. 33,254, 33,255 (July 19, 1991) 
(“The Department’s standard practice is to recognize a benefit at the 
time it affects the cash flow of the recipient company.”); see also Coun- 
tervailing Duties: Notice of Proposed Rulemaking and Request for Pub- 
lic Comments (“Proposed Rule”), 54 Fed. Reg. 23,366, 23,375 (proposed 
May 31, 1989) (intended to be, but never codified at 19 C.FR. pt. 355) 
(explaining “the Department’s general cash flow approach with regard 
to the timing of receipt of benefits”). 

According to Commerce, the cash flow effect usually occurs at the 
time of receipt.* See, e.g., Final Affirmative Countervailing Duty Deter- 
mination: Certain Pasta (“Pasta”) from Turkey (“Pasta From Turkey”), 
61 Fed. Reg. 30,366, 30,367 (June 14, 1996) (deeming cash grants to 
have been bestowed at time of receipt); Final Affirmative Countervail- 
ing Duty Determination and Countervailing Duty Order; Lamb Meat 
from New Zealand, 50 Fed. Reg. 37,708, 37,714 (Sept. 17, 1985) (coun- 
tervailing price support payments in year of receipt); see also Proposed 
Rule, 54 Fed. Reg. at 23,384 (proposing that “[t]he cash flow and eco- 
nomic effect of a benefit normally occurs * * * as a result of [a firm’s] re- 
ceipt of the benefit”). There is an exception to this rule, however. As 
stated by Commerce, “where [a benefit] is provided as a percentage of 
the value of the exported merchandise on a shipment-by-shipment ba- 
sis, and the exact amount of the countervailable subsidy is known at the 
time of export,” Commerce will “countervail an export subsidy on the 
date of export on an ‘earned basis’ rather than on the date the benefit is 
received.” Final Results, 63 Fed. Reg. at 18,888 (describing Commerce’s 


4In 1998, Commerce promulgated 19 C.F-R. §351.524 (1999). Although it post-dates this review, it is noteworthy in 


that it states that “[t]he Secretary will allocate (expense) a recurring benefit to the year in which the benefit is re- 
ceived.” Id. 
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“long-standing practice”); see also Certain Iron-Metal Castings From 
India: Final Results of Countervailing Duty Administrative Review 
(“Iron-Metal Castings From India”), 60 Fed. Reg. 44,843, 44,844 (Aug. 
29, 1995) (stating rule); Final Affirmative Countervailing Duty Deter- 
mination and Countervailing Duty Order: Carbon Steel Butt-Weld Pipe 
Fittings From Thailand (“Pipe Fittings From Thailand”), 55 Fed. Reg. 
1695, 1699 (Jan. 18, 1990) (discussing rule); “Proposed Rule”, 54 Fed. 
Reg. at 23,384 (proposing that “in the case of an export benefit provided 
as a percentage of the value of the exported merchandise * * * [the cash 
flow effect will be deemed to occur] on the date of export”). 

Plaintiffs dispute neither the existence nor the validity of Com- 
merce’s practice as described above. Rather, plaintiffs assert that in 
countervailing Program benefits on the date of receipt instead of on the 
date of export, Commerce failed to conform to this established practice; 
and, plaintiffs argue, Commerce cannot do so without explanation. See 
Pls.’ Br., at 14-15 (citing Cinsa, S.A. de C.V. v. United States, 21 CIT 
___,__, 966 F. Supp. 1230, 1238 (1997) (“It is a well settled rule that 
an agency cannot arbitrarily change its methodology without explana- 
tion.”)). The issue before the Court, then, is whether Commerce’s Final 
Results are consistent with its established practice. The Court finds that 
Commerce’s determination is consistent, and thus that the Final Re- 
sults are supported by substantial evidence and in accordance with law. 

Pursuant to its established practice, Commerce will countervail a 
benefit on the date of export only when an exporter satisfies three crite- 
ria: (1) the benefit is provided as a percentage of the value of the ex- 
ported merchandise, or as in this case, based on export tonnage, see 
Preliminary Results, 62 Fed. Reg. at 64,811; (2) the benefit is provided 
on a shipment-by-shipment basis; and (3) the exact value of the benefit 
is known at the time of export. See Final Results, 63 Fed. Reg. at 18,888. 
In this case, Commerce found that plaintiffs failed to satisfy the third 
criteria; that is, plaintiffs did not know the exact amount of their benefit 
at the time of export. See id. 

The parameters of Commerce’s third criteria—that an exporter know 
the exact amount of the benefit at the time of export (hereinafter 
“knowledge requirement”)—are not well-defined. Specifically, Com- 
merce has never explicitly indicated whether, to satisfy the require- 
ment, an exporter must know the value of a benefit in its home currency, 
US. dollars, or either one. Indeed, many determinations in which Com- 
merce has countervailed an export subsidy on the date of export (based 
on a finding that an exporter knew the exact value of the benefit on the 
date of export) do not discuss this issue. See, e.g., Iron-Metal Castings 
From India, 60 Fed. Reg. at 44,844 (exact amount of benefit known at 
the time of export because calculated as a percentage of FOB price and 
“paid upon export”); Pipe Fittings from Thailand, 55 Fed. Reg. at 1699 
(exact amount of benefit known at time of export because tax certifi- 
cates based on fixed percentage of FOB value of each export shipment 
and not dependent on company’s ultimate tax liability). 
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In prior determinations, Commerce has deemed the knowledge re- 
quirement met when exporters knew the value of their benefit in their 
home currency at the time of export. For example, in Final Affirmative 
Countervailing Duty Determination; Cabron [sic] Steel Plate From Bra- 
zil (“Brazil I”), 48 Fed. Reg. 2568 (Jan. 20, 1983), one of the determina- 
tions on which plaintiffs rely, Commerce countervailed export credit 
premiums on the date of export. The amount of credits for which an ex- 
porter was eligible was based on a percentage of the value of exports (in 
dollars), as converted into cruzerios using the exchange rate prevailing 
on the date of shipment. Based on this, Commerce determined that ex- 
porters knew the exact value of their benefit, in cruzerios, at the time of 
shipment. See id. at 2578; accord Final Affirmative Countervailing Duty 
Determination; Prestressed Concrete Steel Wire Strand From Brazil, 48 
Fed. Reg. 4516, 4521 (Feb. 1, 1983) (“Brazil II”) (same); see also Final 
Negative Countervailing Duty Determination; Paint Filters and Strain- 
ers From Brazil, 52 Fed. Reg. 19,184, 19,186 (May 21, 1987) (noting that 
Commerce has “consistently calculated the benefit under this [IPI ex- 
port credit premium] program based on the date the premium was 
earned, not on the date it was received”). 

In comparison, Commerce deemed the knowledge requirement met 
for a different program examined during this review, the Export Perfor- 
mance Credit Program (“EPCP”), because exporters knew the value of 
those benefits in U.S. dollars at the time of export. Under the EPCP 
“(e]xporters * * * receive[d] a percentage of the US. dollar value of their 
exports in TLs based on the foreign exchange rate prevailing at the time 
of payment.” Final Results, 63 Fed. Reg. at 18,888. Commerce explained 
that “although at the time of receipt the exporters received more TLs 
than they would have been paid upon exportation, because the benefit 
was tied to the U.S. dollar, the value of the TL amount remained the 
same in U.S. dollar terms.” Jd. Thus, because exporters knew the value 
of the benefit under the EPCP at the time of export in U.S. dollars, Com- 
merce countervailed EPCP benefits on the date of export. See id. 

The Court need not decide at this time whether, in order to satisfy 
Commerce’s knowledge requirement in a manner consistent with past 
practice, exporters must know the value of a benefit in their home cur- 
rency, U.S. dollars, or either one. In this case, plaintiffs did not know the 
value of their benefit at the time of export in either Turkish lira or U.S. 
dollars. Plaintiffs did not know, at the time of export, the amount of TL 
they would receive because Program benefits were stated in USD, not 
TL. Likewise, plaintiffs did not know, at the time of export, the value of 
their benefits in USD. Although Program benefits were stated in USD, 
the Turkish Government did not specify the exchange rate that would 
be used to convert USD to TL, and thus plaintiffs could not be sure they 
would receive the full TL equivalent of $30 or $50. 

Plaintiffs’ arguments to the contrary are unavailing. Significantly, 
the language plaintiffs use to argue their case belies their claim that 
they knew the exact value of their benefit at the time of export. First, 
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plaintiffs argue they satisfy Commerce’s knowledge criteria because 
they “had every reason to believe that the full value of the benefit [under 
the Program] would be either $30 or $50 per ton.” Pls.’ Br., at 18. They 
further explain they “did not know * * * that the Government of Turkey 
would later renege on its commitment to pay the full dollar value of the 
benefit promised under the program.” Id. 

What plaintiffs believed or assumed the value of their benefits would 
be, however, is not the same as the proposition that plaintiffs knew the 
exact value of the benefit at the time of export, especially considering 
Turkey’s high rate of inflation at the time. As previously emphasized, 
“the GRT made no initial commitment to use the exchange rate prevail- 
ing on the date payment was made.” Def.’s Mem. In Opp’n to Pls.’ Mot. 
for J. Upon the Agency R. Pursuant to Rule 56.2 (“Def.’s Br.”), at 19 (em- 
phasis added). Without this critical information, exporters assumed, 
but did not know, that the government would choose an exchange rate 
that guaranteed them the full dollar value of their benefit. 

Plaintiffs further argue they knew the exact value of the benefit at the 
time of export because it “was fixed for a period of time in U.S. dollars 
before being converted into local currency” and was therefore “pro- 
tected against inflation until December 31, 1994.” Pls.’ Br., at 19-20. 
This argument, too, misses the mark. Benefits under the Freight Rebate 
Program were merely stated in U.S. dollars; they were not tied or fixed to 
the U.S. dollar per se. 

An example of a Government program tied to the US. dollar is the 
aforementioned Export Performance Credit Program. Under the EPCP 
exporters knew they would receive the full TL equivalent of a given dol- 
lar amount because benefits were to be paid using the exchange rate pre- 
vailing at the time of payment.° In contrast, under the Freight Rebate 
Program, exporters did not know for certain the exchange rate the gov- 
ernment would use to convert the rebate payments, as stated in US. dol- 
lars, to TLs. Consequently, it was impossible for exporters to know the 
exact value of their benefit at the time of export. Thus, it was consistent 
for Commerce to countervail benefits under the EPCP on the date of ex- 
port, but to countervail benefits under the Program on the date of re- 
ceipt. See, e.g., Certain Welded Carbon Steel Pipes and Tubes and 
Welded Carbon Steel Line Pipe From Turkey; Final Results of Counter- 
vailing Duty Administrative Reviews, 62 Fed. Reg. 43,984, 43,990 (Aug. 
18, 1997) (finding exporters did not know the amount of benefit at the 
time of export because exchange rate not specified and high rate of infla- 
tion; countervailing benefit at the time of receipt); Pasta from Turkey, 
61 Fed. Reg. at 30,367 (countervailing benefits under the Pasta Export 


° Notably, plaintiffs do not contest Commerce's assertion in the Final Results that the Government of Turkey speci- 
fied that benefits under the Export Performance Credit Program would be paid using the exchange rate prevailing at 
the time of payment. Rather, plaintiffs assert that, despite the fact that the Government did not make the same commit- 
ment with respect to the Freight Rebate Program, there is no record evidence that they believed the Government would 
pay differently under the programs. See Pls.’ Br., at 22 (“At the time of export, the exporters had every reason to believe 
that the exchange rate used to convert benefits into local currency would, under both programs, ensure that the full 
dollar value of the benefit was preserved. There is no evidence on the administrative record that exporters believed or 
had any forewarning that such would not be the case [with the Freight Rebate Program].”). 





106 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 7, FEBRUARY 16, 2000 


Grants program on the date cash was received because, as explained in 
Preliminary Affirmative Countervailing Duty Determination: Certain 
Pasta (“Pasta”) from Turkey, 60 Fed. Reg. 53,747, 53,749 (Oct. 17, 1995), 
“the amount the exporter will actually receive in TL is not certain until 
the time of receipt because it is subject to fluctuations in the exchange 
rate”). 

Finally, plaintiffs’ reliance on countervailing duty investigations and 
orders involving Brazil (between 1983 and 1987) and Mexico (during the 
1980s) is misplaced. Plaintiffs claim those determinations show that 
Commerce has countervailed benefits on the date of export even when 
the benefit was denominated in local currency, the economy was charac- 
terized by high inflation,® and there was a long delay between the time of 
export and the receipt of the benefit. See Pls.’ Br., at 15-16. Those cases 
are not relevant, however, to the question presented by this case; that is, 
whether, consistent with Commerce’s prior practice, an exporter can 
“know” the exact value of a benefit when no exchange rate has been spe- 
cified and the rate of inflation is high. 

For example, a majority of the Brazilian determinations cited by 
plaintiffs address a much different issue, that of whether a delay be- 
tween the date of export and the date of receipt during which inflation 
may have eroded the real value of the benefit qualifies an exporter for a 
deduction for “any loss in the value of the countervailable subsidy re- 
sulting from its deferred receipt, if the deferral is mandated by Govern- 
ment order.” 19 U.S.C. §1677(6)(B) (1994). In response to that question, 
Commerce found that any delay in an exporter’s receipt of the benefit 
was “frequently the result of a company’s application for it,” not a gov- 
ernment mandate. Brazil I, 48 Fed. Reg. at 2578. Notably, the amount of 
the benefit in those cases was calculated using the exchange rate prevail- 
ing on the date of shipment. Thus, Commerce determined that the 
amount of the benefit was solidified on the date of shipment, “even if the 
application is made months later and the exchange rate has changed 
substantially.” Id.; accord Final Affirmative Countervailing Duty Deter- 
mination; Cast-Iron Pipe Fittings from Brazil, 50 Fed. Reg. 8755, 8759 
(Mar. 5, 1985); Final Affirmative Countervailing Duty Determination; 
Oil Country Tubular Goods From Brazil, 49 Fed. Reg. 46,570, 46,575 
(Nov. 27, 1984); Certain Carbon Steel Products From Brazil; Final Affir- 
mative Countervailing Duty Determinations, 49 Fed. Reg. 17,988, 
17,996 (Apr. 26, 1984); Final Affirmative Countervailing Duty Deter- 
minations; Certain Stainless Steel Products From Brazil, 48 Fed. Reg. 
21,610, 21,612 (May 13, 1983); Brazil IT, 48 Fed. Reg. at 4521. 


© In discussing inflation, plaintiffs reference the International Financial Statistics Yearbook. Pls.’ Br., at 16 n.38 & 
Attach. B. Defendant, by way of motion dated November 6, 1998, asks the Court to strike this data pursuant to CIT 
Rule 81(m), as well as Memorandum of 3/6/96 from Kristin H. Mowry to Susan H. Kuhbach (Pls.’ Attach. C) and Finan- 
cia] Accounting Standards Board, Original Pronouncements, (John Wiley & Sons, Inc. 1996) (Pls.’ Attach. F), because 
the documents are not part of the administrative record. It is unnecessary for the Court to rule on defendant’s motion 
to strike; even if plaintiffs’ submissions were part of the administrative record, they would not alter the Court’s deci- 
sion in this case. Cf AK Steel Corp. v. United States,21CIT__,___, 988 F. Supp. 594, 608 (1997) (refusing to rule on 
motion to strike because the Court would still rule in favor of Commerce on all issues). 
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In conclusion, Commerce’s determination to countervail benefits un- 
der the Freight Rebate Program on the date of receipt instead of on the 
date of export was consistent with its long-standing practice. The Court 
sustains that portion of the Final Results as supported by substantial 
evidence and in accordance with law. 


B. Commerce’s Determination to Exclude Plaintiffs’ “Kur Farki” 
Accounts From the Denominator of the Subsidy Equation is 
Remanded. 


19 U.S.C. § 1671 mandates that the countervailing duty rate imposed 
on merchandise imported into the United States be “equal to the 
amount of the net countervailable subsidy.” 19 U.S.C. § 1671(a) (1994). 
The statute does not provide, however, a methodology for calculating 
“net countervailable subsidy,” or more particularly, the denominator of 
the subsidy equation. Therefore, in the absence of statutory direction, 
“Commerce’s methods will be upheld if they reflect a reasonable means 
of assessing the benefits and if there is support in the record as a whole 
for its determination.” SSAB Svenskt Staal AB v. United States, 15 CIT 
202, 206, 764 F. Supp. 650, 655 (1991) (internal quotation marks 
omitted). 

In this case, Commerce calculated plaintiffs’ “ad valorem subsidy rate 
by dividing the benefit [numerator] by the firm’s total exports to the 
United States [denominator], adjusted for foreign exchange differ- 
ences.” Preliminary Results, 62 Fed. Reg. at 64,811. “[W]here the for- 
eign exchange difference was a positive amount,” Commerce deducted it 
from the denominator. Final Results, 63 Fed. Reg. at 18,890. 

Plaintiffs assert that Commerce erred in deducting the foreign ex- 
change gain in plaintiffs’ “kur farki” accounts from the denominator of 
the subsidy equation for two reasons: (1) because the foreign exchange 
gains in plaintiffs’ “kur farki” accounts are actual sales revenue; and 
(2) because Commerce acted contrary to prior practice. The Court will 
address each argument in turn. 

First, plaintiffs argue that the amount in the “kur farki” accounts is 
actual sales revenue and therefore by definition, must be included in the 
total value of exports to the United States. According to plaintiffs, the 
amount Commerce chose to use in the denominator—invoice 


amount—is purely arbitrary, and does not reflect the actual value of to- 
tal sales. Plaintiffs explain that 


the difference between what is booked on the date of invoice and 
what is booked on the date of receipt of payment is merely a reflec- 
tion of the fact that, under an accrual-based accounting system, 
sales are first booked in the company’s accounts on or about the 
date of invoice, prior to the time of payment. Since the sales must be 
booked in Turkish lira, they must be converted into Turkish lira. 
However, the exchange rate that is used in Turkey is entirely artifi- 
cial; it is picked according to an accounting convention. The actual 
revenues from the sale in local currency cannot be established until 
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payment is made and the funds are actually exchanged into local 
currency. 


Pls.’ Reply Br. in Supp. of Their Mot. for J. on the Agency R. Pursuant to 
Rule 56.2 (“Pls.’ Reply Br.”), at 10. 

In support of their claim that the “kur farki” accounts qualify as actu- 
al sales revenue, plaintiffs point to Turkish accounting principles. They 
claim that their three-step method of booking sales is required under 
Turkey’s generally accepted accounting principles (GAAP) and that un- 
der Turkey’s standardized accounting plan, gross sales include “ex- 
change rate differences related to export sales within the relevant 
period.” Pls.’ Br., at 27 n.55. 

Commerce, on the other hand, argues that plaintiffs’ “kur farki” ac- 
counts are not actual sales revenue. It emphasizes that plaintiffs nego- 
tiated their export sales price in USD, not TL. See, Public Doc. App. to 
Accompany the Non-Confidential Version of Pls.’ Br. in Supp. of Their 
Mot. for J. on the Agency R. Pursuant to Rule 56.2 (“Pls.’ App.”), Ex. 8 
(stating that prices were negotiated in U.S. dollars); Def.’s Br., at 30. 
Further, Commerce notes, plaintiffs were paid in USD, not TL. See Fi- 
nal Results, 63 Fed. Reg. at 18,890; Def.’s Br., at 32. Thus, Commerce 
reasons, because there was no change in the negotiated price paid by 
plaintiffs’ customers, the difference between the amount of TL invoiced 
and the amount of TL received is due to currency fluctuation, not to an 
increase in sales revenue. See Final Results, 63 Fed. Reg. at 18,890; 
Def.’s Br., at 32. 

Moreover, Commerce argues, “[s]uch foreign exchange difference be- 
comes particularly significant in Turkey’s highly inflationary econo- 
my.” Final Results, 63 Fed. Reg. at 18,890. In sum, in Commerce’s view, 
that plaintiffs received more TL in payment that the amount originally 
booked is evidence of the devaluation of the TL relative to the USD in 
connection with high inflation, and is not the result of an increase in 
sales revenue. See Final Results, 63 Fed. Reg. at 18,890; Def.’s Br., at 31. 

Commerce’s analysis is insufficient, however. As an initial matter, the 
Court recognizes the intuitive force of plaintiffs’ arguments. From the 
U.S. customer’s point of view, the USD amount paid is the value of any 
sale. From the exporter’s perspective, however, the ultimate value of 
any sale is the total amount of TL received. 

More importantly, Commerce fails to explain why plaintiffs’ record- 
keeping and accounting methods do “not detract from” its finding that 
plaintiffs’ “kur farki” accounts are not actual sales revenue. Final Re- 
sults, 63 Fed. Reg. at 18,890. In this case, Commerce asked plaintiffs to 
report the “actual value” of sales as recorded in plaintiffs’ accounting 
records. See Pls.’ App., Ex. 5. As Commerce has previously noted, an ex- 
porter’s own records may be the most accurate representation of its fi- 
nances. See, e.g., Final Affirmative Countervailing Duty Determination: 
Certain Steel Products From Austria, 58 Fed. Reg. 37,217, 37,237 (July 
9, 1993) (finding “that it is more appropriate to use respondents’ sales 
value as recorded in their financial statement and accounts in the de- 
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nominator when calculating the ad valorem subsidy rate” when doing so 
“would provide a more accurate representation of respondents’ selling 
practices.”). And in other types of investigations, Commerce requires 
respondents to report data consistent with their home country GAAP 
See Asociacion Colombiana de Exportadores de Flores v. United States, 
22CIT__—,_—_—«, 40 F. Supp.2d 466, 473 n.11 (1999) (noting that in an- 
tidumping cases Commerce normally “requires respondents to report 
preproduction expenses consistent with their home country generally 
accepted accounting principles (‘GAAP’), which typically are reflected 
in respondents [sic] ordinary books and records”); Cultivos Miramonte 
S.A. v. United States,21CIT__,__—, 980 F Supp. 1268, 1276 (1997) 
(same); see also Thai Pineapple Pub. Co. v. United States, 20 CIT 1312, 
1318, 946 F. Supp. 11, 18 (1996) (explaining that Commerce’s rationale 
for adhering to “an individual firm’s recording of costs in accordance 
with the GAAP of its home country” in the antidumping context is that 
“normal accounting practices should, in most circumstances, provide an 
objective standard by which to measure costs”). 

Yet, in this case, Commerce rejected Turkish accounting methods 
and, at the same time, plaintiffs’ financial records kept in accordance 
with those conventions. See Final Results, 63 Fed. Reg. at 18,890. Com- 
merce’s rationale for doing so is that a “lack of clearly defined commer- 
cial accounting principles and the predominance of tax law mean that 
Turkish law should be treated with extreme caution, and international 
accounting standards are preferred.” Id. (citing Price Waterhouse, Do- 
ing Business in Turkey, Chapter 11 (1992)). 

It is true that Commerce is not required to accept Turkish GAAP or 
Turkey’s standardized accounting plan. See Ad Hoc Comm. of Florida 
Producers of Gray Portland Cement,22 CIT _,__, 25 F. Supp.2d 
352, 363 (1998) (noting that in the antidumping context, “Commerce is 
not required to follow GAAP in all cases.”); Aimcor, Alabama Silicon, 
Inc. v. United States, 18 CIT 1117, 1122, 871 F. Supp. 447, 452 (1994) 
(“Plaintiffs can provide no authority requiring Commerce to consistent- 
ly apply GAAP in all aspects of countervailing duty investigations.”). If 
Commerce rejects those conventions, however, it must provide an ade- 
quate explanation for why relying on them would be distortive. See Flo- 
ral Trade Council v. United States, Slip Op. No. 99-10, 41 F Supp.2d 
319, 336-37 (CIT Jan. 27, 1999) (stating that in the antidumping con- 
text Commerce must use home country GAAP unless it explains how re- 
spondent’s records do not adequately reflect the costs of production and 
sale). 

In this case, Commerce failed to adequately explain its rejection of 
Turkish GAAP and plaintiffs’ accounting methods. Significantly, Com- 
merce relies on a single source: Doing Business in Turkey. At the time 
Commerce initiated its review, this source was already five years old. 
Moreover, the passage on which Commerce relies speaks to audit re- 
ports. See Pls.’ Br., at Ex. E. Commerce points to nothing in its source 
that calls into question the reliability of Turkish GAAP’s three-step ac- 
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counting method or the standardized accounting plan’s inclusion of ex- 
change rate differences in gross sales. 

Finally, although Commerce states that “international accounting 
standards are preferred” to Turkish accounting standards, it provides 
no evidence that international standards dictate that foreign exchange 
gains be excluded from total sales figures or counsel against the three- 
step accounting method. Moreover, Doing Business in Turkey, on which 
Commerce relies, notes that “[vjoluntary audits are requested usually 
by multinational companies.” Pls.’ Br., at Ex. E. And plaintiffs claim 
that “the accounts at both Borusan and Mannesmann are audited in ac- 
cordance with IAS [International Accounting Standards].” Pls.’ Reply 
Br., at 12. 

The Court now turns to plaintiffs’ second argument. Plaintiffs claim 
that “Commerce normally adds exchange gains and losses on receiv- 
ables to the total book value of sales in determining the total sales de- 
nominator used to compute the ad valorem value of the benefit.” Pls.’ 
Br., at 29. In support of their claim, plaintiffs rely on Pasta From Turkey, 
61 Fed. Reg. 30,366. Plaintiffs also cite a number of other cases wherein 
“Commerce included foreign exchange gains and losses on export sales 
in the sales denominator” even though that fact is “not specifically re- 
flected in the Federal Register.”’ Pls.’ Br., at 29 n.62. 

On this issue Commerce’s determination is again insufficient. Com- 
merce fails to explain in the Final Results or the government’s brief why 
its methodology for calculating the denominator of the subsidy equation 
in this case differs from prior determinations. 

The Court has found at least two determinations in which Commerce 
has included foreign exchange gains and losses in the denominator. For 
example, to calculate the countervailable subsidy for the Pasta Export 
Grants in Pasta From Turkey, Commerce included respondent’s “Other 
Income” account in the total sales denominator. See Pasta From Turkey, 
61 Fed. Reg. at 30,372. Petitioners in that case complained that the 
“Other Income” account contained subsidies which were not properly 
part of the denominator. See id. In response to that complaint, however, 
Commerce stated that “only the amount of foreign exchange gains from 
Maktas’ [sic] ‘Other Sales’ is included in the Maktas denominators used 
to calculate the benefit of the used subsidy programs.” Jd. Thus, as the 
Court reads Pasta From Turkey, Commerce included foreign exchange 
gains associated with certain sales in the denominator of the subsidy 
equation. 

Commerce included foreign exchange gains in the denominator in at 
least one other determination as well. In Final Affirmative Countervail- 
ing Duty Determination; Brass Sheet and Strip From Brazil (“Brass 
Sheet”), petitioners complained that respondents inflated the denomi- 
nator of the subsidy equation by including inflation as revenue. See 51 
Fed. Reg. 40,837, 40,841 (Nov. 10, 1986). Commerce disagreed, however, 


‘ The Court has reviewed these determinations, and found no discussion of the issue at hand. 
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and clarified that respondents’ sales figures included, not an adjust- 
ment for inflation, but an adjustment for foreign exchange gains. It ex- 
plained that 


[r]Jespondents’ export sales are adjusted for an exchange gain re- 
sulting from the lag in fixing the dollar-cruzeiro exchange rate be- 
tween the date of export and the date of receipt of funds. Continued 
devaluation of the Brazilian cruzeiro against the dollar increases 
the number of cruzeiros per dollar between the date of export and 
the date the exchange contract is concluded. This is standard ac- 
counting practice for foreign exchange transactions. 


Id. This passage explicitly demonstrates that Commerce accepted the 
inclusion of foreign exchange gains in the denominator of the subsidy 
equation. And, notably, Commerce described the practice of adjusting 
sales figures to include foreign exchange gains as “standard” accounting 
procedure. See id. 

Moreover, in Brass Sheet, Commerce accepted an adjustment to the 
export sales denominator for foreign exchange gains due to the “contin- 
ued devaluation of the Brazilian cruzeiro against the dollar.” Brass 
Sheet, 51 Fed. Reg. at 40,841. As the government itself notes in its brief 
in this case, “extreme inflation * * * is characterized by a devaluation of 
the currency.” Def.’s Br., at 31 (citing North Star Steel Ohio, A Division 
of North Star Steel Co. v. United States, 17 CIT 459, 467, 824 F Supp. 
1074, 1081 n.7 (1993)). Thus, in Brass Sheet, Commerce accepted the in- 
clusion of exchange gains in the denominator precisely because of infla- 
tion. Yet, a “significant” factor in Commerce’s decision to exclude the 
“kur farki” accounts from the denominator of the subsidy equation in 
the determination before the Court was “Turkey’s highly inflationary 
economy.” Final Results, 63 Fed. Reg. at 18,890. This is inconsistent. 

Together, Pasta From Turkey and Brass Sheet suggest that Com- 
merce has, on at least two occasions in the past, included foreign ex- 
change gains in the total sales denominator of the subsidy equation. 
“Commerce can reach different determinations in separate administra- 
tive reviews but it must employ the same methodology or give reasons 
for changing its practice.” Cinsa, 21 CIT at , 966 F. Supp. at 1238. 
Commerce is not excused from this “well settled rule” of administrative 
law, id., simply because it also excluded foreign exchange gains from the 
denominator in one previous administrative review of this order.® 

Thus, on remand, Commerce must include plaintiffs’ foreign ex- 
change gains in the denominator of the subsidy margin or provide an ad- 
equate explanation of how this case differs from prior determinations. If 
Commerce takes the latter course of action, it must also explain why 
Turkish GAAP and plaintiffs’ accounting methods are unreliable or dis- 
tortive. 

Depending on Commerce’s remand results, it may also need to consid- 
er whether the denominator and numerator of its subsidy equation 


8 Certain Welded Carbon Steel Pipes and Tubes and Welded Carbon Steel Line Pipe From Turkey; Final Results of 
Countervailing Duty Administrative Reviews,63 Fed. Reg. 43,984 (Aug. 18, 1997) 
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“match.” In order for Commerce to calculate an accurate subsidy mar- 
gin, the numerator and denominator must both take into account fac- 
tors affecting value such as, in this case, inflation and foreign exchange 
movements. Cf. Certain Iron-Metal Castings From India; Final Results 
of Countervailing Duty Administrative Review, 62 Fed. Reg. 32,297, 
32,302 (June 13, 1997) (explaining that “it is imperative that both the 
numerator (the benefit) and denominator (the universe of sales to which 
the benefit applies) used in our calculation of a subsidy reflect the same 
universe of goods. Otherwise the rate calculated will either over- or un- 
derstate the subsidy attributable to the subject merchandise.”). Com- 
merce claims in the present action that if it were to include the “kur 
farki” accounts in the denominator, it “would be equivalent to indexing 
export sales for inflation and thus, would inflate the denominator while 
the program benefits (the numerator) would remain unindexed.”? 
Def.’s Br., at 31; Preliminary Results, 62 Fed. Reg. at 64,809. At the same 
time, plaintiffs argue that if Commerce “insists on reducing the total ex- 
port value by the foreign exchange difference, then it must compute and 
deduct from the numerator (the countervailable benefit) the foreign ex- 
change difference included in the benefit.” Final Results, 63 Fed. Reg. at 
18,890. 


IV. 
CONCLUSION 


For the foregoing reasons, the Court sustains in part and remands in 
part. A separate Order will be entered accordingly. 


(Slip Op. 99-142) 
AMMEX, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 99-01-00013 


[Plaintiff's Motion To Complete And Supplement The Administrative Record And For 
Additional Discovery Of Defendant Motion For Discovery Denied] 


(Decided December 23, 1999) 


Serko & Simon LLP (David Serko, Christopher M. Kane, and Jerome L. Hanifin), for 
Plaintiff. 

David W. Ogden, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Amy M. Rubin); Beth C. Brotman, Office of Assis- 
tant Chief Counsel, United States Customs Service, Of Counsel, for Defendant. 


9 The Court does not necessarily accept the veracity of this statement, especially considering Brass Shect, in which 
Commerce made clear that including foreign exchange gains in the export sales denominator is different from indexing 
that number for inflation. See Brass Sheet, 51 Fed. Reg. at 40,841. 





U.S. COURT OF INTERNATIONAL TRADE 


OPINION 
I 
INTRODUCTION 

WALLACH, Judge: This is a Motion seeking further discovery in a chal- 
lenge to Customs Headquarters Ruling 227385. The background of this 
case and its discovery disputes may be found in Slip Op. 99-81 of August 
13, 1999, Ammex, Inc. v. United States, 62 FSupp. 2d 1148 (CIT 1999). 

Here, the Plaintiff seeks 1) to supplement the administrative record 
of this case by admitting the administrative record of Detroit Interna- 
tional Bridge Co. v. United States, Court No. 98-08-02649 either in 
whole or in part, and 2) additional discovery to demonstrate that the 
government effectively “lied” regarding the decisionmaking process. 

The Court finds Plaintiff's Motion almost fantastical. The “factual” 
basis upon which it has been asserted has been effectively and entirely 
refuted by the government and the “legal” basis goes well past the outer 
limits discussed in this Court’s prior decision on discovery in this case. 
Accordingly, the Motion is denied in its entirety. 


II 


DISCUSSION 
Plaintiff was previously permitted to conduct only limited discovery 
because it “ha[d] generally failed to provide the Court with a reasonable 
basis to believe that the record as filed is incomplete, that agency deci- 


sionmakers exhibited bad faith or improper behavior, or the any other 
exception to the general limitation on discovery is applicable.” Ammex, 
62 F Supp. 2d at 1151. 

Now, Plaintiff seeks to supplement the administrative record with the 
entire record (or portions thereof) of a totally separate Headquarters 
Ruling. It bases that Motion on speculation and supposition unsup- 
ported by anything cognizable by this Court under the Federal Rules of 
Evidence and upon the arguments discussed below. 


A 


THAT THE DOCUMENTS IN AN ADMINISTRATIVE RECORD “REFERENCE” 
ANOTHER RULING IS NO BASIS FOR DISCOVERY OR INCORPORATION OF 
THE RECORD IN THE OTHER MATTER 
As discussed in this Court’s prior decision, an administrative record 
must include those items directly or indirectly considered by agency 
decisionmakers. Here, Plaintiff wishes to incorporate the record in 
another case because, it alleges, the cases were decided “in tandem.” 
Plaintiff's Motion! at 2-3. In the alternative Plaintiff seeks documents 
in the other case which it says “clearly reference” the decision here at 
issue. 
Plaintiff has provided this Court with absolutely no competent evi- 
dence to demonstrate that any of those documents with which it seeks to 


1 Memorandum Of Law In Support Of Plaintiff's Motion To Complete And Supplement The Administrative Record 
And For Additional Discovery Of Defendant (“Plaintiff's Motion”). 
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supplement this record were considered in deciding this case. That they 
were there considered by persons who may have also been decisionmak- 
ers here is simply irrelevant without other evidence to demonstrate a ra- 
tional nexus. That evidence does not exist. 


B 


PLAINTIFF’S EVIDENCE OF A NEXUS IS 
SPECULATIVE AND BORDERS ON THE FRIVOLOUS 
Plaintiff submits as evidence of a nexus three items. The first is an e- 
mail which reference the “ARD ‘duty free store’ fuel issue.” Plaintiff 
states: 


Our research indicates that “ARD” likely means “appeal of ruling 
decision,” which * * * refers to the then pending administrative ap- 
peal in [the case here at issue]. 


Plaintiffs Motion at 5-6. Plaintiff provides no citation to any of the “re- 
search” to which it refers. 

In fact, as is demonstrated by the Affidavit of the author of that e-mail, 
John Durant, “ARD” refers to Alfred R. De Angelus, who represented a 
party in that matter. In addition to refuting that baseless speculation, 
Mr. Durant affirmatively states that the merits of the two matters were 
not considered together. Plaintiff has provided no evidence to refute 
that statement. 

Plaintiff's second presentation of evidence consists of various docu- 
ments which variously reference an one “Jim Blaine at Customs De- 
troit.” Plaintiff finds it “troubling” that Customs responded to an 
Interrogatory regarding a FAX cover sheet in the limited discovery pre- 
viously permitted by this Court, by stating that the word “Blaine” re- 
ferred to the port of Blaine, Washington. Plaintiff, based upon pure 
speculation, hypothesizes that the answer is “inconsistent.” 

As is demonstrate, however, by the unrefuted Affidavit of Paul He- 
gland, the reference to “Blaine” in the document here at issue, is indeed 
a notation about his belief that a a cost-of-toll argument was refuted by 
the toll-free store at Blaine, Washington. Plaintiff has provided abso- 
lutely no evidence, competent or otherwise, to give rise to any implica- 
tion that the government’s position on this matter is inconsistent, let 
alone false. 

Finally, Plaintiff points to two facsimiles and their attachments that 
were sent to William Rosoff and are part of the record in the separate 
Headquarters Ruling. These facsimiles discuss, inter alia, opposition 
from local merchants to the idea of letting the Detroit International 
Bridge Co. sell duty-free diesel fuel from its foreign trade zone, and con- 
tain various letters of opposition from local truck stops. With perhaps 
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one exception,” however, none of these documents refer to the separate 
issue of whether Ammex can sell duty-free gasoline from its duty-free 
store, and Ammex has provided no evidence of such a connection. Fur- 
ther, the fact that William Rosoff received these documents, and thus 
was aware of “opposition” in the foreign trade zone case, does not lead to 
the conclusion that he considered this specific “opposition” in evaluat- 
ing Ammex’s proposal. In fact, based on the additional discovery that 
Plaintiff was allowed to conduct, just the opposite appears to be true. See 
Defendant’s Response To Plaintiff's First Interrogatories, response 6(a) 
(“Mr. Rosoff was verbally informed * * * that Customs officers at the 
port of Detroit had received complaints from competitors of Ammex 
about Customs’ reconsideration of HQ 225387”); Response 6(b) (“[N]o 
specific ‘opposition’ was identified to the decisionmakers of HQ 
227385.”). 

That “evidence” discussed above is the sum total of Plaintiff's demon- 
stration of the required nexus. 


Ill 
CONCLUSION 


Plaintiff's Motion is denied. If Plaintiff files another Motion in this 
case that crosses so far beyond the borders of good faith argument under 
USCIT R. 11, this Court will entertain a motion for sanctions on behalf 
of the government. 


(Slip Op. 99-143) 


FERRO UNION, INC. AND ASOMA CorP, PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND WHEATLAND TUBE CO., DEFENDANT-INTERVENOR 


Court No. 97-11-01973 
{Application for attorney’s fees and expenses denied. ] 
(Dated December 30, 1999) 


Mayer, Brown & Platt (Simeon M. Kriesberg, Carol J. Bilzi, Peter C. Choharis, and 
Andrew A. Nicely) for plaintiffs. 

David W. Ogden, Acting Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Michele 
D. Lynch), Brian Peck, Office of Chief Counsel for Import Administration, United States 
Department of Commerce, of counsel, for defendant. 


2 This one “exception” consists of a letter from Bart’s Truck Stop that appears to oppose the sale of duty-free gas and 
diesel fuel from the loca] duty-free store. That this letter voiced opposition to letting duty-free stores sell such fuel, 
however, does not indicate that Mr. Rosoff considered it in deciding Ammex’s separate request. The letter from Bart's 
Truck Stop appears to be one of five letters that was eventually sent to Bill Rosoff to oppose the proposed sale of duty- 
free diesel sale from a foreign trade zone. That one of these five letters also opposed similar sales from duty-free stores 
does not reasonably lead to the conclusion that Bill Rosoff specifically considered this or other (apparently unrelated 
documents in deciding Ammex’s separate request. 
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OPINION 

RESTANI, Judge: This matter concerns plaintiffs’ application for attor- 
ney’s fees and expenses pursuant to USCIT R. 68 and the Equal Access 
to Justice Act (“EAJA”), 28 U.S.C.A. § 2412 (West Supp. 1999).! Plain- 
tiffs, Ferro Union and Asoma Corporation, Inc. (“Asoma”), allege that 
the position of defendant, the Department of Commerce (“Commerce”) 
in Ferro Union, Inc. v. United States, 44 F. Supp.2d 1310 (Ct. Int’1 Trade 
1999), and in Certain Welded Carbon Steel Pipes and Tubes from Thai- 
land, 62 Fed. Reg. 53,808 (Dep’t Commerce 1997) (final results of anti- 
dumping duty admin. rev.) [hereinafter “Final Results”], was not 
“substantially justified” within the meaning of the EAJA. Asoma seeks 
an award of $250,633.78, which is one half of the attorney’s fees and ex- 
penses incurred by plaintiffs. Plaintiffs admit that Ferro Union is not 
entitled to an EAJA fee award because it had a total net worth of more 
than $7,000,000. Pls.’ Br. at 21n.1; see also 28 U.S.C.A. § 2412(d)(2)(B) (ii) 
(defining “party” for purposes of EAJA as a business whose net worth 
does not exceed $7,000,000 at the time of the civil action). Thus, fees are 
requested for Asoma only. For purposes of this opinion, the court will 
briefly review the facts of this case, but the court assumes familiarity 
with its earlier opinions, both Ferro Union, 44 F Supp.2d 1310 and the 
opinion pursuant to remand, Ferro Union, Inc. v. United States, No. 
97-11-01973, 1999 WL 825584 (Ct. Int’] Trade Oct. 6, 1999). 


BACKGROUND 

On April 1, 1996, Ferro Union and Asoma, along with Saha Thai Steep 
Pipe Co., Ltd. (“Saha Thai”),? requested a review of the 1986 antidump- 
ing duty order on welded carbon steel pipes and tubes from Thailand. 
Ferro Union, 44 F. Supp.2d at 1313. Commerce initiated the review on 
April 25, 1996, for the period March 1, 1995 through February 29, 1996. 
Initiation of Antidumping and Countervailing Duty Administrative Re- 
views, 61 Fed. Reg. 18,378, 18,378-79 (Dep’t Commerce 1996). In both 
its preliminary results and final results, Commerce determined that an 
application of total adverse facts available, pursuant to 19 U.S.C. 
§ 1677e (1994), was warranted because of Saha Thai’s failure to provide 
complete information on affiliates. See Certain Welded Carbon Steel 
Pipes and Tubes from Thailand, 62 Fed. Reg. 17,590, 17,592 (Dep’t 
Commerce 1997) (preliminary results of antidumping duty admin. rev.); 
Final Results, 62 Fed. Reg. at 53,809-10. Ferro Union and Asoma chal- 
lenged the Final Results in this court. In Ferro Union the court upheld 
Commerce’s determination to continue with the review, despite Saha 
Thai’s request for termination. Ferro Union, 44 F Supp.2d at 1317. The 
court also upheld Commerce’s interpretation of the terms “family” and 
“control” listed in the definition of “affiliated persons” in 19 U.S.C. 
§ 1677(33) (1994). Id. at 1324-26. The court remanded several other is- 
sues. Specifically, the court found that although Commerce’s interpreta- 


1 The EAJA applies to actions in this court. Consolidated Int’l Automotive, Inc. v. United States, 16 CIT 692, 692 n.1, 
797 F. Supp. 1007, 1008 n.1 (1992) (citation omitted). 


2 Ferro Union and Asoma are US. importers of Saha Thai pipe. 
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tion of “family” was permissible, it was improperly applied because 
Commerce failed to provide the respondent with complete notice of the 
agency’s interpretation of theterm. Id. at 1325-26. The court therefore 
instructed Commerce to ignore any possible affiliation Saha Thai may 
have had with two particular Thai companies, and to substantiate its 
conclusion that Saha Thai should have disclosed affiliations with five 
other companies. Id. at 1331. The court also required Commerce to re- 
visit its procedure for applying total adverse facts available. Id. at 
1330-32. After remand, Commerce chose a smaller margin based on 
partial adverse facts, and the court upheld the remand results. Ferro 
Union, 1999 WL 825584, at *6-7. 


DISCUSSION 


The EAJA is astatute which authorizes the recovery of attorney’s fees 
and expenses from an agency of the United States. It constitutes a waiv- 
er of sovereign immunity which must be strictly construed. United 
States v. Modes, Inc., 18 CIT 158, 154 (1994) (citation omitted). The 
EAJA provides in relevant part: 


[A] court shall award to a prevailing party other than the United 
States fees and other expenses * * * incurred by that party in any 
civil action * * * including proceedings for judicial review of agency 
action, brought by or against the United States in any court having 
jurisdiction of that action, unless the court finds that the position of 
the United States was substantially justified or that special circum- 
stances make an award unjust. 


28 U.S.C.A. § 2412(d)(1)(A). The court must therefore determine 
whether the party seeking the award is a “prevailing party” and wheth- 
er the government’s position was “substantially justified” at both the 
administrative level and litigation stage. See Urbano v. United States, 15 
CIT 639, 641, 779 F Supp. 1398, 1401 (1991) (“government’s position 
must be substantially justified at both the agency level and litigation 
stage.”) (citation omitted). 

A prevailing party is one who “‘succeed[s] on any significant issue in 
litigation which achieves some of the benefit the part[y] sought in bring- 
ing suit.’” Modes, 18 CIT at 155 (quotation omitted). The government 
does not challenge Asoma’s assertion that it was the prevailing party in 
this action. Although not all of plaintiffs’ challenges were successful,? in 
the light of the fact that plaintiffs ultimately were successful as to at 
least one major issue and in having the 29.89 percent dumping margin 
from the Final Results reduced substantially to 9.52 percent, the court 
agrees that Asoma is a prevailing party for purposes of the EAJA. 

Plaintiffs assert that Commerce’s position was not substantially jus- 
tified at either the administrative level or in the litigation before this 
court. Plaintiffs argue that Commerce misapplied the statutory provi- 
sions regarding the application of total adverse facts available, and that 


3 For example, plaintiffs had asserted that Commerce improperly continued its review of Saha Thai after Saha Thai’s 
request for termination. The court held that Commerce had discretion to continue the review, and that no violation of 
Commerce’s regulations had occurred. Ferro Union, 44 F. Supp.2d at 1317. 
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the government ignored this court’s reasoning in Borden, Inc. v. United 
States, 4 F. Supp.2d 1221 (Ct. Int’] Trade 1998) in defending Com- 
merce’s application of total adverse facts available. The government 
counters that its position was based on law and fact, and that Ferro 
Union involved the interpretation of new and complex terms pursuant 
to the 1994 Uruguay Round Agreements Act. 

The government bears the burden of showing that its position was 
substantially justified. Inner Secrets/Secretly Yours, Inc. v. United 
States, 20 CIT 210, 213, 916 F Supp. 1258, 1261-62 (1996) (quotation 
omitted). The Supreme Court has clarified that “substantially” in this 
context does not mean “‘justified to a high degree,’ but rather ‘justified 
in substance or in the main’—that is, justified to a degree that could sat- 
isfy a reasonable person.” Pierce v. Underwood, 487 U.S. 552, 565 
(1988). 

The fact that the party prevailed is not sufficient to show that the gov- 
ernment’s position was not substantially justified. See Luciano Pisoni 
Fabbrica Accessori Instrumenti Musicali v. United States, 837 F.2d 465, 
467 (Fed. Cir. 1988) (“The mere fact that the United States lost the case 
does not show that its position in defending the case was not substantial- 


ly justified.”) (quotation omitted). As further stated by the Federal Cir- 
cuit: 


The EAJA was not intended to be an automatic fee-shifting device 
* * * The decision on an award of attorney fees is a judgment inde- 
pendent of the result on the merits, and is reached by examination 
of the government’s position and conduct through the EAJA 
‘prism,’ * * * not by redundantly applying whatever substantive 
rules governed the underlying case. 


Id. at 467 (quotations omitted). Indeed, attorney’s fees and other ex- 
penses “are generally awarded only where the government offers ‘no 
plausible defense, explanation, or substantiation for its action.’” Con- 
solidated, 16 CIT at 696, 797 F Supp. at 1011 (quotation omitted). 
Viewed in this light, Commerce’s position at both the administrative 
level and in the litigation before this court was substantially justified. 

In concluding that Saha Thai was affiliated with a variety of compa- 
nies through familial ties, Commerce grounded its analysis in the stat- 
ute and concluded that the companies were affiliates. See Final Results, 
62 Fed. Reg. at 53,809-10 (analyzing definition of “affiliated persons,” 
“family” and “control” pursuant to 19 U.S.C. § 1677(33)). Although the 
court found some of Commerce’s descriptions of the family relations 
vague, Commerce further described these relationships on remand and 
properly found that the families controlled Saha Thai. Ferro Union, 
1999 WL 825584, at *6 & n.14. 

Commerce was applying new statutory terms at the time of the Final 
Results. When the agency is dealing with a new issue, the courts have 
recognized that the agency may be substantially justified in its position, 
even if that position is erroneous. See Consolidated, 16 CIT at 697, 797 F 
Supp. at 1012 (Commerce substantially justified in addressing matters 
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pertaining to economy of People’s Republic of China which “were not 
settled or fixed” and “Commerce [made] good faith attempts to address 
them.”); see also Luciano, 837 F.2d at 467 (underlying case revoked anti- 
dumping duty order, but Commerce’s position substantially justified in 
part because of “complexity, uniqueness, and newness” of issues). Here 
the court recognized that the full scope of the term “affiliated persons” 
pursuant to 19 U.S.C. § 1677(33) was “an admittedly complex, and as yet 
unexplained, concept.” Ferro Union, 44 F. Supp.2d at 1327. The court 
upheld Commerce’s interpretation of the term, but found that Com- 
merce had unfairly required Saha Thai to apply this interpretation at 
the outset because Saha Thai did not have reason to foresee the full 
meaning of the term as interpreted by Commerce. Jd. Nonetheless, it is 
not clear that Commerce should have recognized Saha Thai’s lack of no- 
tice. Because of the new statute, neither party was certain of its duties. 
The court finds Commerce’s proper interpretation of “affiliation” in 
this case was sufficient to render its actions substantially justified or 
otherwise to make the award of fees unjust. 

Commerce also attempted to follow the framework of 19 U.S.C. 
§ 1677e in applying total adverse facts available in concluding that Saha 
Thai had significantly impeded the review. Final Results, 62 Fed. Reg. at 
53,809. This conclusion is sufficient for an application of facts otherwise 
available. See 19 U.S.C. § 1677e(a)(2)(C). The flaw in Commerce’s analy- 
sis was in failing to make the additional finding that Saha Thai had 
“failed to cooperate by not acting to the best of its ability” as required 
under 19 U.S.C. § 1677e(b) in order to draw an adverse inference. Ferro 
Union, 44 F. Supp.2d at 1329-31 & n.44. 

Commerce’s method for selecting total adverse facts available pur- 
suant to 19 U.S.C. § 1677e(b), however, also involved interpreting a new 
provision of the statute. This court clarified in Borden that the analysis 
under the 1994 statute differs from prior law, and that Commerce must 
make a series of determinations before making an adverse inference. 
Borden, 4 F. Supp.2d at 1246-47. Borden, however, was issued in 1998, 
after Commerce had issued the Final Results in its administrative re- 
view of Saha Thai. Commerce therefore did not have the benefit of the 
Borden analysis when it applied total adverse facts available to Saha 
Thai. The government’s judicial defense of Commerce’s determination 
likewise should not be the basis for a fee award. An agreed remand to 
resolve the more procedural issue would have wasted time and likely 
would not have led to plaintiffs’ victory at that point. That is, had Com- 
merce given adequate notice of its interpretation of the statute, it likely 
would have been justified in applying adverse facts after following the 
proper procedure. Thus, because Commerce’s action as to notice of its 
interpretation of “family” was substantially justified within the mean- 
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ing of the EAJA, it would be unjust to award fees based on this procedur- 
al error which would not have been the cause of plaintiffs’ success.* 

Because it is denying any fee award, the court need not decide wheth- 
er Asoma’s request for attorney’s fees and expenses was properly docu- 
mented, pursuant to USCIT R. 68(b). 


CONCLUSION 


Although plaintiffs were prevailing parties, Commerce’s position was 
substantially justified. The court therefore denies the application for at- 


torney’s fees and expenses of the Asoma Corporation pursuant to the 
EAJA. 


It is so ordered. 


NOTE: This is to advise that Slip Op. 99-144 is not available for publication at this time 
due to the confidential nature of the document. A public version of the document will be 
released and published in the CUSTOMS BULLETIN when available. 


(Slip Op. 99-144) 


LG SEMICON Co., LTD. AND LG SEMICON AMERICA, INC., PLAINTIFFS v. 


UNITED STATES, DEFENDANT, AND MICRON ‘TECHNOLOGY, INC, 
DEFENDANT-INTERVENORS 


Court No. 98-10-03076 


(Dated December 30, 1999) 


4 Plaintiffs also assert that the application of the 29.89 percent margin from the Final Results was not substantially 
justified. Because Commerce was not required to reach the issue, the court never resolved whether this margin would 
have been acceptable if total adverse facts were warranted. That is, because plaintiffs were successful on their other 
theories the issue of corroboration of the higher margin was mooted. To resolve this issue the court would have to direct 
Commerce to perform an analysis merely for the purpose of resolving the attorney’s fee issue. But a “request for attor- 
ney’s fees should not result in a second major litigation.” Naekel v. Department of Transp., FAA, 884 F.2d 1378, 1379 
(Fed. Cir. 1989) (quoting Hensley v. Eckerhart, 461 U.S. 424, 437 (1983)). Further, it is unlikely that plaintiffs would 
prevail in establishing lack of justification. The corroboration issue also stems from the new statute which had not been 
interpreted as to the relevant point prior to the time of the court’s first decision on the merits here. 
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NEC Corp AND HNSX SUPERCOMPUTERS INC., PLAINTIFFS v. DEPARTMENT 
OF COMMERCE, DEFENDANT, AND SILICON GRAPHICS, INC., DEFENDANT: 
INTERVENOR 


Court No. 99-07-00443 
{Defendant-Intervenor’s Motion for Reconsideration Denied.] 
(Decided January 3, 2000) 


Paul, Weiss, Rifkind, Wharton & Garrison (Robert E. Montgomery, Jr., Terence J. 
Fortune, Matthew Chavez, Heather Keele) for Plaintiffs. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (Lucius B. Lau); Patrick 
V. Gallagher, Office of Chief Counsel for Import Administration, Department of Com- 
merce, of counsel, for Defendant. 


Wilmer, Cutler & Pickering (John D. Greenwald, Charles S. Levy) for Defendant-Inter- 
venors. 


MEMORANDUM AND ORDER 
I. INTRODUCTION 


BARZILAY, Judge: This issue is before the Court on Defendant-Interve- 
nor Silicon Graphics, Inc.’s (“SGI”) Motion for Reconsideration 
brought pursuant to USCIT R. 59. SGI requests that the Court reconsid- 
er its October 8, 1999 opinion and order (“Opinion”) holding that the 
proposed importation of the SX-5 Series System supercomputer 
(“SX-5”) was outside the scope of an antidumping duty order issued on 
October 24, 1997. See Notice of Antidumping Duty Order in the Anti- 
dumping Investigation of Vector Supercomputers From Japan, 62 Fed. 
Reg. 55392 (Oct. 24, 1997) (“Order”). 

SGI posits the following as bases for reconsideration of the Opinion: 
(1) the striking of SGI’s brief was unwarranted; and (2) the Department 
of Commerce’s (“Commerce”) determination that the SX-5 was within 
the scope of the antidumping duty order was correct. SGI’s Motion for 
Reconsideration is denied. 


II. DISCUSSION 


The grant or denial of a motion for reconsideration under R. 59 (a) lies 
within the sound discretion of the court. MITA Copystar America, Inc. v. 
United States, CIT__,__—, 994 F Supp. 393, 394 (1998); Asocia- 
cion Colombiana de Exportadores de Flores v. United States, __ CIT 
___,___, 19 F Supp.2d 1116, 1118 (1998). Yet several principles guide 
the Court in determining whether a rehearing is warranted. “The pur- 
pose of a rehearing is not to relitigate the case but, rather, to rectify a 
fundamental or significant flaw in the original proceeding.” Asociacion 
Colombiana, 19 F. Supp.2d at 1118 (citing St. Paul Fire & Marine Ins. 
Co. v. United States, 16 CIT 984, 984, 807 F. Supp. 792, 793 (1992)). Fur- 
thermore, a court’s previous decision will not be disturbed unless it is 
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“manifestly erroneous.” Mita Copystar, 994 F. Supp. at 394 (citing 
United States v. Gold Mountain Coffee, Ltd., 8 CIT 336, 337,601 F Supp. 
212, 214 (quoting Quigley & Manard, Inc. v. United States, 61 C.C.PA. 
65, 496 F.2d 1214 (1974)). The circumstances in which a “significant 
flaw” or a “manifestly erroneous” decision is present are: 


(1) an error or irregularity in the trial; (2) a serious evidentiary 
flaw; (3) adiscovery of important new evidence which was not avail- 
able even to the diligent party at the time of trial; or (4) an occur- 
rence at trial in the nature of an accident or unpredictable surprise 
or unavoidable mistake which impaired a party’s ability to ade- 
quately present its case. 


Id. (citing Gold Mountain, 8 CIT at 336-337). 

SGI has not persuaded the Court that any of the established grounds 
for reconsideration of its decision are present in this case. SGI states two 
main reasons that the Court should reconsider its Opinion; each of these 
assertions will be discussed in turn. 

First, SGI asserts that the Court’s striking of its brief as late was an 
unwarranted extraordinary remedy, and therefore in error. SGI claims 
that its response brief was filed in a timely manner, and that it “inno- 
cently overlooked” the service by hand requirement set out in the 
Court’s expedited briefing schedule, “and served Plaintiffs by mail as 
provided for in CIT Rule 5(b).” Defendant-Intervenor’s Motion for Re- 
consideration (“Motion”) at 6. SGI essentially contends that it shouldn’t 
be punished for an “unintended ministerial error” which was not a will- 
ful disregard of the Court’s expedited briefing schedule. Jd. Whether the 
filing by mail instead of by hand was a willful disregard of the Court’s 
scheduling order, or a ministerial error, the Court’s decision to strike 
SGI’s response brief was warranted, not in error, and therefore not 
cause for reconsideration. 

“Tt is not questioned that this Court has broad discretion to grant or 
deny motions to strike.” Jimlar Corp. v. United States, 10 CIT 671, 6738, 
647 F. Supp. 932, 934 (1986) (citing Becker Industries v. United States, 
7 CIT 199, 200, 585 F Supp. 663, 665 (1984)). Within this discretion, the 
Court recognizes that motions to strike are generally held in disfavor 
and “should be granted only in cases where there has been a flagrant dis- 
regard of the rules of court.” Id. at 673 (citing Application of Harring- 
ton, 55 CCPA 1459, 1462, 392 F2d 653, 655 (1968)). 

The striking of SGI’s brief was within the Court’s discretion under 
the circumstances of this case. SGI filed its motion to intervene on Au- 
gust 2, 1999, after the Court’s establishment of an expedited briefing 
schedule on July 28, 1999. SGI claims that because it had not yet inter- 
vened in the case when the expedited briefing schedule was determined, 
it should not be held to the terms of the schedule. However, SGI is not 
excused from filing date requirements set by the Court in acase in which 
it seeks to intervene simply because it was not a party to the action when 
the scheduling order was granted. SGI was present at the telephone con- 
ference call held on July 27, 1999 in which the terms of an expedited 
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briefing schedule were discussed; it should therefore have been aware of 
the special filing and serving requirements. The Court’s order of July 
28, 1999 sets these out clearly. 

SGI further asserts that it “inadvertently overlooked the service by 
hand requirement” and that its brief should not be struck because 
“counsel’s oversight does not constitute a lack of good faith or a willful 
disregard of the Court’s Order.” Motion at 4, 7. The Court does not 
agree. Because SGI failed to follow the service by hand requirement, its 
brief was delivered five days after the due date and two days before 
Plaintiffs’ reply to the brief was due under the expedited scheduling or- 
der. Plaintiffs therefore had far less time to reply than was contemplated 
by the agreed-upon schedule. Contrary to SGI’s speculation that two 
days instead of the required seven was sufficient time for Plaintiffs to 
respond, and SGI’s statement that “Plaintiffs’ assertion of prejudice 
arising from SGI’s error is insupportable,” the Court agrees that SGI’s 
failure to follow the terms of the scheduling order, its late filing, and the 
arguable prejudice to plaintiffs, are appropriate grounds for striking the 
brief. Motion at 7. As such, the Court sees no manifest error or funda- 
mental flaw in its striking of SGI’s brief for which it should grant the 
Motion for Reconsideration. 

Second, SGI contends that the Court should grant its Motion for Re- 
consideration because of its claim that Commerce’s decision is correct 
on the merits. Essentially, according to SGI, the Court made the wrong 
decision by finding in favor of Plaintiffs. As previously stated, a rehear- 
ing serves only to remedy a flaw in the judicial proceeding, and the court 
will not disturb its prior decision unless it is “manifestly erroneous.” 
Mita Copystar, 994 F. Supp. at 394. 

SGI has not brought to the Court’s attention a significant flaw to be 
rectified or any evidence that the Court’s decision was indeed manifest- 
ly erroneous. Rather, SGI has merely restated its position as to why 
Commerce should prevail. “In this case, if the Court were to grant [De- 
fendant-Intevenor’s] motion for rehearing on this ground * * * the 
Court, in essence, would be taking the unprecedented step of allowing [a 
party] to relitigate its case.” Jd. at 395. SGI may be displeased with the 
Court’s decision, but it has shown none of the established grounds “to 
persuade the Court that it should disturb its earlier decision.” Jd. at 394. 


III. CONCLUSION 


For the foregoing reasons, SGI’s Motion for Reconsideration is de- 
nied. An order will be entered accordingly. 
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(Slip Op. 00-2) 


SKF USA Inc. AND SKF SVERIGE AB, PLAINTIFFS AND DEFENDANT- 
INTERVENORS v. UNITED STATES, DEFENDANT, AND TORRINGTON CoO., 
DEFENDANT-INTERVENOR AND PLAINTIFF 


Consolidated Court No. 97-01-00054-S2 


Plaintiffs and defendant-intervenors, SKF USA Inc. and SKF Sverige AB (collectively 
“SKF”), move pursuant to USCIT R. 56.2 for judgment upon the agency record challeng- 
ing various aspects of the Department of Commerce, International Trade Administra- 
tion’s (“Commerce”) final determination, entitled Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France, Germany, Italy, Japan, Singa- 
pore, Sweden, and the United Kingdom; Final Results of Antidumping Duty Administra- 
tive Reviews and Partial Termination of Administrative Reviews (“Final Results”), 61 
Fed. Reg. 66,472 (Dec. 17, 1996). Defendant-intervenor and plaintiff, The Torrington 
Company (“Torrington”), also moves pursuant to USCIT R. 56.2 for judgment upon the 
agency record challenging Commerce’s Final Results. 

Specifically, SKF claims that Commerce erred in: (1) disregarding SKF’s negative home 
market billing adjustment number two values in calculating foreign market value; and 
(2) including SKF’s zero-value United States transactions in its margin calculations. 

Torrington claims that Commerce committed several clerical errors. Specifically, Tor- 
rington argues that Commerce: (1) improperly converted the difference in merchandise 
(“DIFMER?”) variable; (2) improperly converted certain variables from Italian lira to dol- 
lars; (3) improperly converted the variable cost of manufacture (“VCOMH”); and (4) in- 
correctly computed home market indirect selling expenses. 

Held: SKF’s motion is granted in part and denied in part. Torrington’s motion is gran- 
ted. The case is remanded to Commerce to: (1) exclude any transactions that were not sup- 
ported by consideration from SKF’s United States sales database and to adjust the 
dumping margins accordingly; (2) use the appropriate exchange rate to convert the DIF- 
MER variable; (3) convert certain variables to reflect that they were reported in hundreds 
of Italian lira; (4) use the appropriate exchange rate to convert the VCOMH from Swedish 
krona to United States dollars; and (5) correct the programming language that calculates 
home market indirect selling expenses. 


([SKF’s motion is granted in part and denied in part. Torrington’s motion is granted. 
Case remanded.) 


(Dated January 5, 2000) 


Steptoe & Johnson LLP (Herbert C. Shelley and Alice A. Kipel) for SKF. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Velta A. 
Melnbrencis, Assistant Director); of counsel: Mark A. Barnett, Attorney-Advisor, Office of 


the Chief Counsel for Import Administration, United States Department of Commerce, 
for defendant. 


Stewart and Stewart (Terence P Stewart, Wesley K. Caine, William A. Fennell, Geert De 
Prest and Lane S. Hurewitz) for Torrington. 


OPINION 


TSOUCALAS, Senior Judge: Plaintiffs and defendant-intervenors, SKF 
USA Inc. and SKF Sverige AB (collectively “SKF”), move pursuant to 
USCIT R. 56.2 for judgment upon the agency record challenging various 
aspects of the Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”) final determination, entitled Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof From 
France, Germany, Italy, Japan, Singapore, Sweden, and the United 
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Kingdom; Final Results of Antidumping Duty Administrative Reviews 
and Partial Termination of Administrative Reviews (“Final Results”), 
61 Fed. Reg. 66,472 (Dec. 17, 1996). Defendant-intervenor and plaintiff, 
The Torrington Company (“Torrington”), also moves pursuant to US- 
CIT R. 56.2 for judgment upon the agency record challenging Com- 
merce’s Final Results. 

Specifically, SKF claims that Commerce erred in: (1) disregarding 
SKF’s negative home market billing adjustment number two values in 
calculating foreign market value (“FMV”); and (2) including SKF’s 
zero-value United States transactions in its margin calculations. 

Torrington claims that Commerce committed several clerical errors. 
Specifically, Torrington argues that Commerce: (1) improperly con- 
verted the difference in merchandise (“DIFMER”) variable; (2) improp- 
erly converted certain variables from Italian lira to dollars; 
(3) improperly converted the variable cost of manufacture (“VCOMH”); 
and (4) incorrectly computed home market indirect selling expenses. 


BACKGROUND 


This case concerns the fifth review of the antidumping duty order on 
antifriction bearings (other than tapered roller bearings) and parts 
thereof (“AFBs”) imported to the United States during the review peri- 
od of May 1, 1993 through April 30, 1994.1 Commerce published the pre- 
liminary results of the subject reviews on December 7, 1995. See 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 


Thereof From France, Germany, Japan, Singapore, Sweden, Thailand, 
and the United Kingdom; Preliminary Results of Antidumping Duty 
Administrative Reviews, Partial Termination of Administrative Re- 
views, and Notice of Intent to Revoke Order, 60 Fed. Reg. 62,817. Com- 
merce published the Final Results on December 17, 1996. See 61 Fed. 
Reg. at 66,472. 


STANDARD OF REVIEW 
The Court will uphold Commerce’s final determination in an admin- 


istrative review unless it is “unsupported by substantial evidence on the 


record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1994). 


DISCUSSION 
I. Jurisdiction 


The Court has jurisdiction over this matter pursuant to 19 U.S.C. 
§ 1516a(a)(2) and 28 U.S.C. § 1581(c) (1994). 


II. SKF’s Home Market Billing Adjustment Number Two Values 


Title 19, United States Code, §§ 1677a and 1677b require Commerce 
to determine the price actually charged to a customer both in the home 


1 Since the administrative reviews at issue were initiated before January 1, 1995, here, June 22, 1994 and July 15, 
1994, the applicable law is the antidumping statute as it existed prior to the amendments made by the Uruguay Round 
Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994). See Torrington Co. v. United States, 68 F.3d 1347, 1352 
(Fed. Cir. 1995). 
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market, that is, FMV, and in the United States for the merchandise at 
issue. See 19 U.S.C. §§ 1677a, 1677b (1988). The actual price charged to 
a customer necessarily includes adjustments for discounts or rebates 
paid by the company to the customer. In this case, SKF reported billing 
adjustment two in the Swedish home market which was used for debits 
and credits related to multiple invoices, invoice lines or products. Cred- 
its to customers were reported as negative values and decreased FMV. 
SKF did not report any debits (positive values) for billing adjustment 
two, which would have increased FMV. 

In the Final Results, Commerce stated its intention to differentiate 
between positive and negative billing adjustment values by making up- 
ward adjustments to the home market price for customer numbers that 
were positive and disregarding the reported values for negative num- 
bers. See 61 Fed. Reg. at 66,498. 

SFK complains that Commerce’s disparate treatment of positive and 
negative values for billing adjustment two has adverse effects. First, 
SKF contends that disparate treatment of negative and positive values 
distorts the calculation of FMV so that it does not fairly represent the 
price actually paid by Swedish customers. See SKF’s Br. Supp. Mot. J. 
Agency R. at 8-9. Specifically, SKF argues that by rejecting the negative 
values, Commerce does not properly take into account the credits 
granted to customers and, therefore, does not decrease FMV to the ex- 
tent it should. See id. at 7-9. SKF claims that the price distortion results 
in askewed comparison between home and United States prices. See id. 
at 8. 

Second, SKF asserts that Commerce cannot include all positive values 
as direct adjustments in the margin calculations without determining 
whether they include out-of-scope merchandise. See id. at 14. SKF con- 
tends that Commerce deviates from its principle of rejecting values de- 
rived from allocations by accepting the positive values. See id. 

SKE however, reported no positive billing adjustments in the Swedish 
market. SKF’s arguments regarding the disparate treatment of positive 
and negative values are relevant only where both positive and negative 
billing adjustments are reported.” Because SKF did not report positive 
values, the Court will only consider whether Commerce’s treatment of 
the negative values was in accordance with law. 

Commerce denied the negative values, arguing that such action was 
proper since SKF did not tie the adjustments to specific transactions nor 
grant them asa fixed percentage across sales. See Def.’s Partial Opp’n to 
Pls.’ Mots. J. Agency R. at 2; Final Results, 61 Fed. Reg. at 66,499. The 
Court finds that Commerce’s action was proper. It is well-established 
that Commerce’s decision to deny a direct adjustment to FMV is reason- 
able and proper if the adjustment sought is not reported on either a 
transaction-specific basis or as a fixed and constant percentage of the 
sales price of all transactions for which it was reported. See SKF USA 


2 For example, SKF reported positive as well as negative billing adjustments in the German market. See SKF USA 
Inc. v. United States, 23 CIT , Slip. Op. 99-127, 1999 WL 1129708 (Dec. 2, 1999 
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Inc. v. United States, 19 CIT 625, 633, 888 F. Supp. 152, 159 (1995); SKF 
USA Inc. v. United States, 19 CIT 79, 86, 875 F. Supp. 847, 853 (1995); 
SKF USA Inc. v. United States, 19 CIT 54, 65, 874 F Supp. 1395, 1405 
(1995). “The party seeking a direct price adjustment bears the burden of 
proving entitlement to such an adjustment.” SKF USA Inc. v. United 
States, 180 F.3d 1370, 1377 (Fed. Cir. 1999) (citing Fujitsu General Lid. 
v. United States, 88 F.3d 1034, 1040 (Fed. Cir. 1996)). 

Because SKF’s improper reporting made it impossible for Commerce 
to determine if the claimed adjustment pertained to the subject mer- 
chandise, Commerce determined that SKF had not met its burden. The 
Court finds, therefore, that Commerce properly declined to make the 
negative adjustments because of SKF’s failure to tie the expenses to spe- 
cific transactions or products. See Torrington Co. v. United States, 82 
F.3d 1039, 1050-51 (Fed. Cir. 1996). Since Commerce’s decision to deny 
the negative adjustment was in accordance with law, Commerce’s deter- 
mination is affirmed. 


Ill. SKF’s Zero-Value United States Transactions 

SKF argues that in light of NSK Ltd..v. United States, 115 F3d 965, 
975 (Fed. Cir. 1997), the Court should remand the matter to Commerce 
to exclude SKF’s zero-value transactions from its margin calculations. 
See SKF’s Br. Supp. Mot. J. Agency R. at 31. SKF’s rationale is that the 
United States transactions at zero value, such as prototypes and sam- 
ples, do not constitute true sales and, therefore, should be excluded from 
the margin calculations pursuant to NSK. See id. The identical issue 
was decided by this Court in SKF USA Inc. v. United States,23CIT __, 
Slip Op. 99-56, 1999 WL 486537 (June 29, 1999). 

Torrington concedes that a remand may be necessary in light of NSK, 
but argues that further factual inquiry by Commerce is necessary to de- 
termine whether the zero-price transactions were truly without consid- 
eration or if they were matched to sales above fair value in an effort to 
allow the customer to purchase merchandise below fair value. See Tor- 
rington’s Br. Resp. to SKF’s Mot. J. Agency R. at 11. Torrington argues 
that only if the transactions are truly without consideration can they 
fall within NSK’s exclusion. See id. at 12. 

Commerce concedes that the case should be remanded to it to exclude 
the sample transactions for which SKF received no consideration from 
SKF’s United States sales database. See Def.’s Partial Opp’n to Pls.’ 
Mots. J. Agency R. at 27. 

Commerce is required to impose antidumping duties upon merchan- 
dise that “is being, or is likely to be, sold in the United States at less than 
its fair value.” 19 U.S.C. § 1673(1) (1988). A zero-priced transaction does 
not qualify as a “sale” and, therefore, by definition cannot be included in 
Commerce’s FMV calculation. See NSK, 115 F.3d at 975 (holding “that 
the term sold * * * requires both a transfer of ownership to an unrelated 
party and consideration”). Thus, the distribution of AFBs for no consid- 
eration falls outside the purview of 19 U.S.C. § 1673. Consequently, the 
Court remands to Commerce to exclude any transactions that were not 
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supported by consideration from SKF’s United States sales database 
and to adjust the dumping margins accordingly. 


IV. Clerical Errors 


Torrington alleges that Commerce committed four clerical errors and 
requests a remand to allow Commerce to rectify them. First, Torrington 
alleges that the computer program (“program”) for the Final Results 
does not properly convert the DIFMER variable from Swedish krona to 
United States dollars. See Torrington’s Mot. J. Agency R. at 5. Second, 
Torrington alleges that the program understates the value of certain 
variables by a factor of one hundred because the program did not ac- 
count for the fact that SKF had reported the variables in hundreds of 
Italian lira. See id. Third, Torrington alleges that the program does not 
properly convert the VCOMH, and should be changed to reflect the fact 
that SKF reports VCOMH in Swedish krona. See id. at 6. Fourth, Tor- 
rington alleges that the program incorrectly computes home market in- 
direct selling expenses because it contains a typographical error which 
repeats the program language. See id. 

Commerce agrees that aremand is necessary to correct the errors. See 
Def.’s Partial Opp’n to Pls.’ Mots. J. Agency R. at 28. 

Upon review of the record, this Court concludes that the computer 
program indeed contained clerical errors. The Court, therefore, re- 
mands to Commerce to: (1) use the appropriate exchange rate to convert 
the DIFMER variable; (2) convert certain variables to reflect that they 
were reported in hundreds of Italian lira; (3) use the appropriate ex- 
change rate to convert the VCOMH from Swedish krona to United 
States dollars; and (4) correct the programming language that calcu- 
lates home market indirect selling expenses. 


CONCLUSION 


The case is remanded to Commerce to: (1) exclude any transactions 
that were not supported by consideration from SKF’s United States 
sales database and to adjust the dumping margins accordingly; and (2) 
correct the clerical errors pertaining to the DIFMER variable, the re- 
porting of variables in hundreds of Italian lira, the VCOMH variable and 


home market indirect selling expenses. Commerce is affirmed in all oth- 
er respects. 
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AMERICAN BAYRIDGE CORP, PLAINTIFF v. 
UNITED STATES OF AMERICA, DEFENDANT 


Court No. 98-08-02682 
[Application for attorney’s fees denied.] 
(Decided January 5, 2000) 


Kirkland & Ellis (Kenneth G. Weigel, Paul F. Brinkman) for Plaintiff. 

David W. Ogden, Acting Assistant Attorney General, Joseph I. Liebman, Attorney-in- 
Charge International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (Barbara S. Williams, Aimee Lee), Allan Martin, Of- 
fice of Associate Chief Counsel, United States Customs Service (Louis Brenner Jr.), of 
counsel, for Defendant. 


OPINION AND ORDER 


I. INTRODUCTION 


BARZILAY, Judge: This case involves an application for attorney’s fees 
under the Equal Access to Justice Act (28 U.S.C. § 2412 (1994)) and US- 
CIT R. 68. In Slip-Op. 98-166, familiarity with which is presumed, the 
Court held that the United States Customs Service (“Customs”) cor- 
rectly classified the disputed goods under heading 4407, HTSUS and 
found in favor of Defendant. On the correct interpretation of 19 U.S.C. 


§ 1625, the Court found in favor of the Plaintiff. The Federal Circuit va- 
cated the Court’s classification decision and dismissed Plaintiff's ap- 
peal. See American Bayridge Corp. v. United States, No. 99-1228, 1999 
U.S. App. LEXIS 26850, at * 1 (Fed. Cir. Oct. 26, 1999). Since an appeal of 
the statutory interpretation issue was not filed, that portion of the 
Court’s judgment is unaffected by the Federal Circuit’s decision. Be- 
cause the judgment relating to the statutory interpretation issue was 
adverse to the Defendant, Plaintiff filed an application for attorney’s 
fees under 28 U.S.C. § 2412(d) in the amount of $78,588 on behalf of the 
entities who funded the lawsuit.! For the reasons that follow, the Court 
denies the application. 


II. DiscussION 
The Equal Access to Justice Act (“EAJA”) provides that: 


a court shall award to a prevailing party other than the United 
States fees and other expenses, * * * incurred by that party in any 
civil action * * * including proceedings for judicial review of agency 
action, brought by or against the United States in any court having 
jurisdiction of the action, unless the court finds that the position of 
the United States was substantially justified or that special circum- 
stances make an award unjust. 


1 According to Plaintiff, they are the National Lumber and Building Material Dealers Association (“NLBMDA”), the 
Canadian Wholesale Lumber and Remanufacturing Association (“CWLRA”), and Buchanan Lumber Sales, Inc. (“Bu- 


chanan”) 
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28 U.S.C. § 2412(d)(1)(A). The EAJA is a waiver of sovereign immunity 
and as such must be strictly construed. See Ruckelshaus v. Sierra Club, 
463 U.S. 680, 685-86 (1983); see also Levernier Constr., Inc. v. United 
States, 947 F.2d 497, 502 (Fed. Cir.1991); accord Sigma Corporation v. 
United States, 20 CIT 852, 856, 936 F. Supp 993, 997 (CIT 1996); Inner 
Secrets/Secretly Yours, Inc. v. United States, 20 CIT 210, 213, 916 F Supp 
1258, 1261 (1996); United States v. Modes, Inc., 18 CIT 153, 154 (1994). 

In arriving at a determination of whether to award fees, the court 
must engage in a two part analysis. First the court must decide whether 
the party applying for fees prevailed in the action. A prevailing party 
must have obtained the benefit of some of the relief it sought in the suit 
even though a victory on all claims is not required. See Hensley v. Ecker- 
hart, 461 US. 424, 433 (1983). 

If the court determines that the applicant prevailed, the government 
must demonstrate that its position, both at the agency level and 
throughout the litigation was substantially justified, or that special cir- 
cumstances make an award unjust. See Covington v. Department of 
Health & Human Services, 818 F.2d 838, 839 (Fed. Cir. 1987); accord 
Traveler Trading Co. v. United States, 13 CIT 380, 381, 713 F Supp. 409, 
411 (1989). Courts have been cautioned to avoid a reflexive finding that 
because the government lost on the merits its position was not substan- 
tially justified. See H.R. Rep. No. 96-1418, at 11, (1980), reprinted in 
1980 U.S.C.C.A.N. 4984, 4990 (“The standard * * * should not be read to 
raise a presumption that the Government position was not substantial- 
ly justified, simply because it lost the case.”); see also Broad Ave. Laun- 
dry & Tailoring v. United States, 693 F.2d 1387, 1391 (Fed. Cir. 1982). 
Thus, every case must be decided on the law and its unique facts. 

The applicants claim that they are prevailing parties within the 
meaning of the EAJA because they obtained relief on the statutory in- 
terpretation issue. The government contends that the applicants are 
not, nor could they have been, real parties in interest because the rules 
of this court and its jurisdictional statute limit the real party in interest 
in a classification case to the importer of record or a surety to the trans- 
action. See 28 U.S.C. § 2631(a) (1994). Therefore, the government con- 
tends that only American Bayridge Corporation, in whose name the 
action was prosecuted would be entitled to an award of fees.” Additional- 
ly, the Declaration of Kenneth G. Weigel states that the NLBMDA, the 
CWLRA and Buchanan had a net worth of less than $7,000,000 and few- 
er than 500 employees in 1998. Absent from the declaration is any men- 


tion of American Bayridge Corporation’s net worth or number of 
employees. 


2 The USCIT Form 13, “Disclosure of Corporate Affiliations and Financial Interest” filed by Plaintiff in this case 
which requires disclosure of the real party in interest if different from the named Plaintiff, does not indicate any real 
parties in interest beside American Bayridge Corporation. 
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The EAJA does not define the term “party,” except to include for eligi- 
bility: 

any owner of an unincorporated business, or any partnership, cor- 

poration, association, unit of local government, or organization, the 

net worth of which did not exceed $7,000,000 at the time the civil 


action was filed, and which had not more than 500 employees at the 
time the civil action was filed * * *. 


28 U.S.C. § 2412(d)(2)(B). The legislative history notes that Congress in- 
tended “party” to be identical both for the EAJA and its equivalent in 
the Administrative Procedure Act, 5 U.S.C. § 504 (1994). See H.R. Rep. 
No. 96-1418, at 18, (1980), reprinted in 1980 U.S.C.C.A.N. 4984, 4997. 
The relevant provision of the Administrative Procedure Act defines 
party as “a person or agency named or admitted as a party, or properly 
seeking and entitled as of right to be admitted as a party, in an agency 
proceeding, and a person or agency admitted by an agency as a party for 
limited purposes * * *.” 5 U.S.C. § 551(3). Thus, although the definition 
of party in 28 U.S.C. § 2412 does not contain the explicit reference that 
5 U.S.C. § 504 does, the clearly expressed intention of Congress is to lim- 
it awards to parties who actually appear in the action. When a waiver of 
sovereign immunity is at issue, a court must be particularly mindful to 
effectuate the stated congressional purpose. 

Applicants argue that any party who funds litigation is entitled to an 
award of fees, citing Unification Church v. Immigration and Natural- 
ization Service, 762 F.2d 1077 (D.C. Cir. 1985). Even if Unification 
Church were controlling, it is inapposite to the instant case because it 
involved a situation where all of the applicants were parties to the case 
in which they sought attorney’s fees. Jd. at 1079. The substantive case 
which gave rise to this claim for attorney’s fees was one brought to con- 
test the denial of a protest filed pursuant to 19 U.S.C. § 1514(a) and 28 
U.S.C. § 2631(a). Congress limited who could be a party before this court 
in cases brought under 28 U.S.C. § 2631(a) to the party contesting the 
denial of a protest or the surety to the import transaction.® To expand 
who may be a party for an award of attorney’s fees under the EAJA be- 
yond persons Congress allows to commence an action in this court 
would expand, impermissibly, the waiver of sovereign immunity. See 
Levernier Constr., Inc. v. United States, 947 F.2d 497, 502 (Fed. Cir. 1991) 
(quoting Fidelity Constr. Co. v. United States, 700 F.2d 1379, 1387 (Fed. 
Cir. 1983) (“In construing a statute waiving the sovereign immunity of 
the United States, great care must be taken not to expand liability be- 
yond that which was explicitly consented to by Congress.”). 

Congress’ expressed legislative intent in enacting the EAJA was to 
equalize the disparity between the resources and expertise of private lit- 
igants and the government. See H.R. Rep. No. 96-1418, at 6, (1980), re- 
printed in 1980 U.S.C.C.A.N. 4984, 4984. It was not designed to allow 
any entity who funded litigation but could not be a party to share in an 


St is undisputed that the applicants were neither. 
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award of attorney’s fees. Furthermore, American Bayridge Corporation 
has not shown its eligibility for an award of attorney’s fees because it has 
not shown it met the $7,000,000 net worth and the fewer than 500 em- 
ployees requirements. Thus, construing the statute strictly, the applica- 
tion for attorney’s fees must be denied since the applicants are not 
“parties” within the meaning of the EAJA. 


III. CONCLUSION 
For the foregoing reasons the Court finds that the applicants listed in 
Plaintiff's application are not “parties” within the meaning of the EA- 
JA. Therefore, the Court need not, and does not address the issue of 
whether the government demonstrated that its position at both the 
agency level and throughout the litigation was substantially justified. 
The application for attorney’s fees is denied. 


(Slip Op. 00-4) 
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OPINION 
I. 


INTRODUCTION 


WALLACH, Judge: Plaintiff, General Electric Company—Medical Sys- 
tems Group (“GE”), commenced this action challenging the classifica- 
tion of its imported merchandise by Defendant, the United States 
Customs Service (“Customs”). This dispute concerns the classification 
by Customs of certain multiformat cameras (“MFCs”) imported by 
Plaintiff between 1992 and 1994. Statement of Uncontested Material 
Facts in Support of Plaintiff's Motion for Summary Judgment (“Plain- 
tiffs Statement”) 11 2, 5; Defendant’s Response to Plaintiff's Statement 
of Material Facts Genuinely Not in Issue (“Defendant’s Response”) 11 2, 
5; Complaint 13 and Schedules A-D; Answer 113. This Court hasjurisdic- 
tion under 28 U.S.C. § 1581(a) (1994). 
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Currently before the Court are the parties’ cross-motions for summa- 
ry judgment. The Court finds that there is no genuine issue of material 
fact relevant to the classification of the MFCs, and that this case is ripe 
for disposition under USCIT Rule 56. Because the MFCs are fixed focus 
cameras within the meaning of the terms of the tariff provision applied 
by Customs, the Court denies Plaintiff's motion for summary judgment, 
and grants summary judgment in favor of Defendant on all issues. 


II 
BACKGROUND 
A. 


PROCEDURAL BACKGROUND 


Customs classified the MFCs under Harmonized Tariff Schedule of 
the United States (“HTSUS”) Subheading 9006.59.40, as: 


9006 Photographic (other than cinematographic) cameras; 
photographic flashlight apparatus and flashbulbs oth- 
er than discharge lamps of heading 8539; parts and ac- 
cessories thereof: 

Other cameras: 

9006.59 Other: 

9006.59.40 Fixed focus, 


at a duty rate of 4% ad valorem. Complaint 116; Answer 1 6. 

GE filed its Consolidated Complaint in this action as of May 22, 1996, 
challenging Customs’ determination. GE claimed that the MFCs are 
more properly classified under HTSUS Subheading 9006.59.90 as: 


9006 Photographic (other than cinematographic) cameras; 
photographic flashlight apparatus and flashbulbs oth- 
er than discharge lamps of heading 8539; parts and ac- 
cessories thereof: 

Other cameras: 

9006.59 Other: 

Other than fixed focus: 

9006.59.90 Valued at over $10 each, 


at a duty rate of 3% ad valorem. Complaint 1 7. GE also claimed, in the 
alternative, that the MFCs should be classified under HTSUS Subhead- 
ing 8479.89.90, which provides for: 


8479 Machines and mechanical appliances having individu- 
al functions, not specified or included elsewhere in 
this chapter; parts thereof: 

Other machines and mechanical appliances: 

8479.89 Other: 


8479.89.90 Other, 


at a duty rate of 3.7% ad valorem. Complaint 1 18; Defendant’s Memo- 
randum in Support of its Cross-Motion for Summary Judgment and in 


Opposition to Plaintiff's Motion for Summary Judgment (“Defendant’s 
Mem.”) at 2. 
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On August 31, 1998,! GE moved for partial summary judgment on its 
9006.59.90 claim. Customs opposed GE’s motion, and cross-moved for 
summary judgment dismissing both of GE’s claims. In its Reply, GE did 
not oppose Customs’ cross-motion as to GE’s 8479.89.90 claim. Howev- 
er, in connection with its Reply, GE filed a proposed Amended Consoli- 
dated Complaint (the “Proposed Amended Complaint”), which 
incorporated a new claim that the imported articles are more properly 
classified under HTSUS Subheading 9022.90.60, as: 


9022 Apparatus based on the use of X-rays * * *, whether or 
not for medical, surgical, dental or veterinary uses, in- 
cluding radiography or radiotherapy apparatus, X-ray 
tubes and other X-ray generators, control panels and 
desks, screens, examination or treatment tables, 
chairs and the like; parts and accessories thereof: 

9022.90 Other, including parts and accessories: 


* * * * * * * 


Parts and accessories: 
K * * 


Other: 
9022.90.60 Of apparatus based on the use of 
X-rays, 


at a duty rate of 2.1% ad valorem. Proposed Amended Complaint {I 7. Al- 
though GE proceeded to brief this issue, it did not file either a motion for 


leave to amend under USCIT Rule 15(a), nor did it amend its Motion for 
Partial Summary Judgment. 


B. 
UNDISPUTED FACTS 


There is no dispute between the parties as to the basic characteristics 
of the imported articles in question. The MFCs at issue are accessories to 
computerized tomography (“CT”) scanner systems and magnetic reso- 
nance imaging (“MRI”) machines. Plaintiff's Statement 1 5, 11; Defen- 
dant’s Response 11 5; Declaration of Joseph L. Getchel 1 11. After the CT 
or MRI scanner system generates a cross-sectional image of a patient, 
that image can be displayed on a cathode-ray tube (“CRT”) monitor 
which is located inside the MFC. Plaintiff's Statement 11 5, 7; Defen- 
dant’s Response {1 5, 7. The MFC can then be used to produce a hard- 
copy photograph of the image displayed on the CRT monitor located 
inside the MFC. Plaintiff's Statement 11 5, 8; Defendant’s Response 
115, 8. The MFC only takes pictures of the images displayed on the CRT. 
The imported articles at issue consist of two models of MFC, known as 
the MFC-II and the MFC-III. Plaintiff's Statement 15; Defendant’s Re- 
sponse 1 5. 

The lens assembly in each MFC is set in a fixed position by the 
manufacturer. Defendant’s Statement of Additional Material Facts as to 


1 This case was transferred to the undersigned on May 7, 1999. 
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Which There Are No Genuine Issues to be Tried (“Defendant’s State- 
ment”) 4 1; Plaintiff's Reply to Defendant’s Statement of Additional 
Material Facts as to Which There Are No Genuine Issues to be Tried 
(“Plaintiff's Reply”) 1 1. However, the clarity of the image produced by 
both types of MFC can be altered by adjusting the distance between the 
lens and the film plane by raising and lowering the lens assembly. Plain- 
tiff’s Statement 1 13; Defendant’s Response i 13. Such adjustments are 
not made for each exposure, but are made either at the factory during 
manufacture or at the time of periodic system maintenance and service. 
Defendant’s Statement 11 2, 5; Plaintiff's Reply 11 2, 5. Focus adjust- 
ments are made only by trained service technicians, and not by the oper- 
ators of the CT scanner system for which the MFC is an accessory. 
Defendant’s Statement 11 3, 4; Plaintiff's Reply 11 3, 4. 

The MFC-III also is equipped with a focus ring which adjusts the 
small image lens of the MFC-III. Plaintiff's Statement 11 14; Defendant’s 
Response § 14. This focus ring is adjusted at the factory and then sealed 
with a silicone sealant. Defendant’s Statement {l 9; Plaintiff's Reply 11 9. 

The image on the CRT monitor screen, located inside both MFCs, may 
also be adjusted to be either clear or blurry. Plaintiff's Statement 1 12; 
Defendant’s Response 1 12; Defendant’s Statement { 7; Plaintiff's Re- 
ply 1 7. However, even if the image on the CRT monitor is blurry, the 
MFC can take a clear picture of that blurry image. Defendant’s State- 
ment 9 8; Plaintiff's Reply 1 8. 


II. 
ANALYSIS 


A. 
STANDARD OF REVIEW 

Under USCIT R. 56(d), summary judgment is appropriate when “the 
pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” 

In resolving disputes concerning tariff classification, the courts have 
generally referred to our analysis as a two-step process: first, construe 
the relevant tariff classifications; and second, determine under which of 
the properly construed tariff headings the merchandise at issue falls. 
Bausch & Lomb, Inc. v. United States, 148 F.3d 1363, 1365 (Fed. 
Cir.1998). The first step in this process is a question of law, while the sec- 
ond step is generally referred to as a factual inquiry. Id. As the Court of 
Appeals for the Federal Circuit recently noted in Bausch & Lomb, how- 
ever, where there is no genuine dispute as to the underlying factual issue 
of exactly what the merchandise is, summary judgment is appropriate 
because the ultimate issue of classification is then entirely a legal ques- 
tion. Id. As the Court stated: 


there is nothing inherently incompatible with the summary judg- 
ment process if the court construes the relevant (competing) classi- 
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fication headings, a question of law; determines what the 
merchandise at issue is, a question of fact; and then, if there is no 
genuine dispute over the nature of the merchandise, adjudges on 
summary judgment the proper classification under which it falls, 
the ultimate question in every classification case and one that has 
always been treated as a question of law. 


Id. at 1365-66. The parties do not dispute any issue of material fact. To 
the extent that the questions presented by the parties’ motions impli- 
cate the factual correctness of Customs’ classification decision, GE must 
overcome the statutory presumption of correctness for Customs deci- 
sions, 28 U.S.C. § 2639(a)(1) (1994). To the extent that the questions 
presented are purely legal ones of statutory construction, that presump- 
tion does not apply. Universal Electronics Inc. v. United States, 112 F.3d 
488, 492 (Fed. Cir. 1997); Blakley Corp. v. United States, _ CIT ___,15 
F Supp. 2d 865, 869 (1998). The Court must in the latter instance ex- 
amine both parties’ claimed classifications and independently deter- 
mine which of them is correct or, if neither, take further measures to 
determine the correct classification. 28 U.S.C. § 2643(b) (1994); Jarvis 
Clark Co. v. United States, 733 F.2d 873 (1984). 


B. 


THE MFCs ARE FIXED Focus CAMERAS 
WITHIN THE MEANING OF HTSUS 9006.59. 

The principal issue presented by this case is whether MFCs are “fixed 
focus” cameras within the meaning of HTSUS 9006.59. Both parties 
agree on three central facts: (1) the focus of the MFCs can be altered, 
Plaintiff's Statement at 1 13, Defendant’s Response fl 13; (2) such alter- 
ations are not performed at the time the camera is used to produce 
photographs, Defendant’s Statement 11 2, 5, Plaintiff’s Reply 11 2, 5; 
and (3) such alterations are performed only at the time of manufacture 
or service by qualified service technicians, Defendant’s Statement 11 2, 
3, Plaintiff's Reply 11 2, 3. Based on these facts, Plaintiff contends that 
the MFCs are not “fixed focus” cameras within the meaning of HTSUS 
9006.59 and its subheadings. Plaintiff advances several arguments, 
each of which derives principally from Plaintiffs contention that the 
term “fixed focus,” under HTSUS 9006.59, extends solely to box-type 
cameras such as the Kodak Brownie, a camera produced for amateur 
photographers beginning early in this century. This Court, however, re- 


jects Plaintiff's arguments and grants summary judgment in Defen- 
dant’s favor. 


7 
THE COMMON AND POPULAR MEANING OF THE TERM 
“FIXED FOCUS” EXTENDS TO THE MFC. 


The proper classification of merchandise is governed by the General 
Rules of Interpretation (“GRI”) to the HTSUS. See Orlando Food Corp. 
v. United States, 140 F3d 1487, 1439 (Fed. Cir.1998). GRI 1 provides 
that, “for legal purposes, classification shall be determined according to 
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the terms of the headings and any relative section or chapter notes 
* * * ” GRI 1, HTSUS; see also Orlando Food Corp., 140 F.3d at 1440; 
Harmonized Commodity Description and Coding System, Explanatory 
Notes (1st ed. 1986) (“Explanatory Notes”) at 1 (“[T]he terms of the 
headings and any relative Section or Chapter Notes are paramount, i.e., 
they are the first consideration in determining classification[.]”). Here, 
the parties each have asserted claims that the subject imports should be 
classified under heading 9006, HTSUS, but dispute the correct subhea- 
ding. Therefore, the Court reviews the parties’ proffered classifications 
pursuant to GRI 6. See GRI6, HTSUS (“For legal purposes, the classifi- 
cation of goods in the subheadings of a heading shall be determined ac- 
cording to the terms of those subheadings and any related subheading 
notes and, mutatis mutandis, to the [preceding GRIs], on the under- 
standing that only subheadings at the same level are comparable.”). 

The subheadings here at issue hinge upon the meaning of the term 
“fixed focus camera”. Neither the HTSUS nor its legislative history defi- 
nes “fixed focus camera.” “When a tariff term is not defined in either the 
HTSUS or its legislative history, the term’s correct meaning is its com- 
mon meaning.” Mita Copystar America v. United States, 21 F.3d 1079, 
1082 (Fed. Cir.1994) (citing Lynteq, Inc. v. United States, 976 F.2d 693, 
697 (Fed. Cir.1992)); Marubeni America Corp. v. United States, 35 F.3d 
530, 534 (Fed. Cir. 1994) (tariff terms are construed in accordance with 
their common and popular meaning, in the absence of contrary legisla- 
tive intent). To ascertain the common and popular meaning of a tariff 
term, “the court may rely upon its own understanding of the terms used, 
and it may consult lexicographic and scientific authorities, dictionaries, 
and other reliable information sources.” Jd. (quoting Brookside Veneers, 
Ltd. v. United States, 847 F.2d 786, 789 (Fed. Cir. 1988)). 

Plaintiff contends that the “common and popular meaning” of the 
term “fixed focus” limits its application to box-type cameras. Plaintiff 
cites the following sources in support of its argument: 


fixed-focus: not provided with a focusing adjustment—used of a 
camera having a lens of small aperture focused at about 8 to 15 feet. 
Webster’s Third New International Dictionary of the English Lan- 
guage, Unabridged (rev. ed. 1981). 


Fixed Focus. On many of the cheaper cameras, there is no focusing 
movement and the lens is at a fixed distance from the film. With 
such fixed focus cameras, all objects beyond about 7 feet from the 
camera are in reasonably sharp focus. Focal Encyclopedia of Pho- 
tography 623 (2d ed. desk ed. 1969). 


FIXED-FOCUS CAMERA Typically, an inexpensive camera that 
has a fixed point of focus (usually at the hyperfocal distance) and no 
focusing adjustments. A small aperture (f/8-f/11) produces a rela- 
tively large depth of field. Focal Encyclopedia of Photography— 
Third Edition 79 (3d ed. Leslie Stroebel & Richard Zakia 1993). 
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Plaintiff's Brief in Support of its Motion for Partial Summary Judgment 
at 13. Plaintiff also cites to various descriptions of box-type cameras for 
comparison.” Defendant cites additional definitions of “fixed focus”: 


Fixed-focus—Applied to cameras and other optical instruments on- 
which the position of the lens is established by the manufacturer 
and cannot be altered by the user, as with some aerial, fingerprint, 
data-recording, and amateur cameras. * * * Stroebel, Leslie and 


Todd, Hollis, Dictionary of Contemporary Photography, Morgan 
and Morgan Press, 1974. 


Fixed-focus lens: A lens that has been focused in a fixed position by 
the manufacturer. The user does not have to adjust the focus of this 
lens. A Glossary of Photographic Terms, Eastman Kodak Company. 


Defendant’s Mem. at 14-15. Customs also submits a declaration by An- 
drew Davidhazy, a professor in the Imaging and Photographic Technolo- 
gy Department in the School of Photographic Arts and Sciences, College 
of Graphic Arts and Photography at the Rochester Institute of Technol- 
ogy. Mr. Davidhazy offers the following definition: 


A fixed focus camera is a camera that is not designed to have its fo- 
cus adjusted from one exposure to the next; it is a camera for which 
such regular adjustments are not needed and for which the opera- 
tor is not encouraged or able to change the focus of the lens on a rou- 
tine basis. Such cameras are designed to operate at a fixed image 
magnification, that is, they are designed so that the distance be- 
tween the image (where the film is placed) and the object (the pho- 
tographic subject) remains constant. 


Davidhazy Decl. 1 8. 


Professor Davidhazy has also provided reference materials, the verac- 
ity of which is unchallenged by Plaintiff. These materials show the exis- 
tence of an array of sophisticated and expensive cameras, such as Air 
Force aerial cameras and cameras for photographing fingerprints and 
blood stains, which do not resemble box cameras but are nonetheless 
fixed focus in nature. 

Plaintiffs proffered definitions do not limit the term “fixed focus”® to 
inexpensive box-type cameras. While such cameras are invoked as ex- 
emplars of the defined term, the underlying definitions contain nothing 
to exclude the MFC from their ambit. The definitions of fixed focus are 
functional in nature, they extend to the imported articles, and the com- 
mon meaning of the term at issue embraces the MFC. 


2 Neither party has submitted any evidence to indicate whether box-type cameras such as the Kodak Brownie are 
susceptible of focus adjustment by service technicians. 


3 Plaintiff has submitted a related argument, based on the construction of the individual words “fixed” and “focus” 
The primary definition of “fixed”, as set forth in Webster’s Third New International Dictionary of the English Lan- 
guage, Unabridged (1986), is “securely placed or fastened”. The evidence presented to this Court unequivocally dem- 
onstrates that the focus of the MFCs cannot be adjusted without “unfastening” the components of the MFC which hold 
that focus in place. To raise or lower the lens assembly, the service technician must add or remove the focus spacers 
which hold the lens assembly in place on the mounting shafts. Getchel Decl. 1 18. To rotate the focus ring, the service 
engineer must remove the silicone rubber sealant which holds that focus ring in place. Getchel Decl. 4 19. Thus, analy- 


sis of the common and popular meaning of the individual words brings this Court to the same conclusion as that 
reached through analysis of the phrase “fixed focus”. 
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2. 


PLAINTIFF HAS FAILED TO DEMONSTRATE THAT THE DRAFTERS OF THE 
TORQUAY PROTOCOL INTENDED TO EXCLUDE ITEMS OTHER THAN “Box- 
TYPE” CAMERAS FROM COVERAGE BY THE TERM “FIXED Focus”. 

Plaintiff then argues that the negotiators of the Torquay Protocol, 
from which HTSUS 9006.59 is derived,* intended the term “fixed focus 
cameras” to apply only to box-type cameras. The Torquay Protocol 
prompted the addition of Heading 1551 to the Tariff Act of 1930. Head- 
ing 1551 provides, in pertinent part: 

1551 Cameras, photographic, and parts thereof, nspf: 
Cameras valued $10 or more each (except fixed-focus cam- 
eras and motion-picture cameras) 
Motion-picture cameras and parts thereof 
Fixed-focus cameras and parts thereof 
Other: 


Plaintiff cites the contemporaneous report of the U.S. Department of 
State, which recounts that: 


Photographic cameras, other than box type (set focus) and motion 
picture cameras n.s.p.f., of which the lens is not the component of 
chief value, valued at $10 or more each (par. 1551). Germany was 
granted a reduction in the rate of duty from 20 percent to 15 percent 
ad valorem on cameras, other than box type and motion picture 
cameras, of which the lens is not the component of chief value. The 


concession is applicable only to cameras valued at $10 or more each. 

* * * Some of the imported German cameras are high-priced and 
include features not available in domestic cameras. The demand for 
such cameras is limited, however, and imports compete only in a 
limited degree with domestic production. 


Analysis of Torquay Protocol of Accession, Schedules, and Related Docu- 
ments, General Agreement on Tariffs and Trade: Negotiated at Torquay, 
England, September 1950—April 1951 (1951). 

Plaintiff's argument regarding the drafters’ intentions is undercut 
by, and ultimately fails because of, the plain language of the provision 
actually adopted, and by the subsequent evolution of more multifaceted 
tariff provisions regarding cameras. First, as Customs notes, the draft- 
ers of the Protocol chose to utilize the term “fixed focus” camera, rather 
than “box camera”—although the associated Notes demonstrate that 
the drafters were familiar with the term “box camera.” The Court must 
therefore presume that the drafters would have used the more specific 
term had they intended that the provision be limited as Plaintiff asserts. 


4 As Plaintiff notes, the HTSUS provisions at issue in this case did not originate in the HTSUS or in the international 
text which forms the source for the HTSUS. Rather, when the United States converted from the TSUS to the HTSUS, it 
created these subordinate provisions as successors to TSUS items 722.06 through 722.16. See U.S. Int’] Trade Comm’n 
Pub. No. 1400, Conversion of the Tariff Schedules of the United States into the Nomenclature Structure of the Harmo- 
nized System: Report on Investigation No. 332-131 Under Section 332 of the Tariff Act of 1930, Annex III: Cross-Refer- 
ence from Converted Tariff Schedule to Present TSUSA, at 868 (1983). The relevant TSUS provisions, in turn, were 
successors to provisions in the Tariff Act of 1930, as supplemented in 1951 by Presidential Proclamation No. 9229, 


which implemented the tariff provisions of the Torquay Protocol to the General Agreement on Tariffs and Trade. T.D. 
52739, 86 Treas. Dec. 121 (1951). 
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Compare Russello v. United States, 464 U.S. 16, 23 (1983) (where partic- 
ular language is included in one section of a provision and omitted from 
another provision of the same Act, it is generally presumed that Con- 
gress did so intentionally and purposely). See also Blum v. Stenson, 465 
U.S. 886, 896 (1984) (analysis of legislative history is proper only to 
solve, not to create, an ambiguity). The drafters chose to use the more 
general term “fixed focus.” This subsequently created article falls 
squarely within that general definition. See Sears Roebuck & Co. v. 
United States, 46 C.C.PA. 79, 82 (1959) (once definition of tariff term is 
fixed, all subsequently created articles will be held to fall within its 
scope). 

Customs also notes, persuasively, that the modern-day successors of 
the box camera, the “point and shoot” and disposable cameras, are not 
classified under HTSUS 9006.59 at all. Rather, those cameras are classi- 
fied under the more specific provisions of HTSUS 9006.53.00 and 
9006.52.10. Were Plaintiff's argument to prevail, it appears that 
HTSUS 9006.59 would be rendered entirely superfluous, as it would be 
limited to box-type cameras, which have been carved out now into sepa- 
rate provisions. The Court declines to construe the HTSUS in a manner 
which would render superfluous the HTSUS provision at issue. See Pac 
Fung Feather Co., Ltd. v. United States, 19 CIT 1451, 911 F Supp. 529, 
536 (1995) (“It is a fundamental principle of statutory construction that 
a statute should be interpreted so as not to render one part inopera- 
tive.”). 

Rather, the “subsequently created article doctrine” supports Cus- 
toms’ conclusion that these imported articles fall within the general 
term selected by the drafters. Indeed, as noted above, this is not the only 
subsequently created article to fall within the reach of the term “fixed 
focus” camera. Customs has submitted undisputed authority that sev- 
eral other sophisticated cameras, such as aerial, fingerprint and data-re- 
cording cameras, are also commonly recognized as having a fixed focus. 
Exhibits 3 and 4 to Defendant’s Mem. 

Based on the undisputed evidence submitted by the parties regarding 
the characteristics of the imported merchandise, the Court finds that 
the MFCs fall within the common and popular meaning of the term 
“fixed focus camera”, as well as within the meaning of the term as used 
by the drafters of the antecedents of HTSUS 9005.59.40.5 


© The Court’s conclusion that the MFCs are fixed focus cameras also requires that the Court grant the Government's 
cross-motion for summary judgment on GE’s alternative claim that the MFCs should be classified under HTSUS 
8479.89.90. HTSUS 8479.89.90 is a “basket” provision, which can only apply if the merchandise does not fall within 
any more specific provision. See E.M. Chemicals v. United States, 20 CIT 382, 923 F. Supp. 202, 205-6 (1996). Because 
the Court finds that the MFCs were properly classified within the more specific provision of 9006.59.90, it must dismiss 
GE’s alternative claim. 

This determination is reinforced by Section Note 1 for Section XVI, which embraces Heading 8479. This Section 
Note provides, in pertinent part, that “This section does not cover * * * (m) Articles of chapter 90 * * *.” 
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C. 


PLAINTIFF HAS FAILED TO DEMONSTRATE THAT THE 

MFCs SHOULD BE CLASSIFIED AS ACCESSORIES OF X-RAY APPARATUS. 

In connection with its Reply Brief, GE submitted a Proposed 
Amended Complaint,® adding a claim that the MFCs are properly classi- 
fied as accessories of apparatus based on the use of x-rays, under HTSUS 
9022.90.60. Although the time to file an amended complaint as of right 
had passed, see USCIT Rule 15(a), GE submitted the Proposed 
Amended Complaint without motion for leave to amend. In the absence 
of such a motion, the Court is not required to consider the amended com- 
plaint. Taiyuan Heavy Machinery Import and Export Corp. v. United 
States, 1999 WL 816108 at *10 (CIT October 6, 1999) (declining to con- 
sider amended complaint in light of plaintiff's failure to seek leave to 
amend); accord Calderon v. Kansas Dept. of Social and Rehabilitation 
Suces., 181 F.3d 1180, 1185-86 (10* Cir. 1999) (“a request for leave to 
amend must give adequate notice to the district court and to the oppos- 
ing party of the basis for the proposed amendment before the court is 
required to recognize that a motion for leave to amend is before it”). 
GE’s suggestion that its amended complaint should be accepted under 
Rule 15(b) similarly falls short of the mark, as Rule 15(b) by its terms 
applies only where a trial has been or is being held. No trial has been 
held in this matter. GE also failed to submit an amended motion for sum- 
mary judgment, or to move for leave to amend its motion. Such leave of 
Court is required under USCIT Rule 56(c). Thus, GE’s additional claim, 
and its purported motion for summary judgment on that claim, are not 
properly before this Court. 

Nevertheless, in recognition of the Court’s duty to “find the correct 
result”, Jarvis Clark Co. v. United States, 733 F.2d 873 (1984), the Court 
has reviewed GE’s belatedly proffered alternative classification, and 
concludes that classification under HTSUS 9022.90.60 is not the “cor- 
rect result”. 


% 


PLAINTIFF HAS FAILED TO DEMONSTRATE THAT THE MFCS ARE 
“SOLELY OR PRINCIPALLY” FOR USE WITH X-Ray APPARATUS. 


As a threshold matter, Plaintiff has failed to demonstrate that the 
MFCs fall within the terms of Heading 9022.90.60. The Explanatory 
Notes’ for Heading 9022 provide that parts and accessories which are 
“solely or principally” for use with x-ray apparatus fall within the ambit 
of this heading. On this determination of fact regarding the nature of 
the imported articles, the presumption is that Customs’ original classifi- 


8 In its Reply Brief, GE asserted that it was unable to identify the availability of this tardily added claim until the 
Government filed its papers opposing GE’s motion for summary judgment. Plaintiff's Reply Brief at 4-5. The Court 
rejects GE’s assertion that it could not identify what it considered to be the nature and proper categorization of its own 
equipment. 

‘ As an aid to determining the meaning of a particular tariff term, the Court may look to the Explanatory Notes 
which, although not legally binding upon the Court, generally are indicative of the proper interpretation of the HTSUS. 
Sharp Microelectronics Technology, Inc. v. United States,20CIT 793, __, 932 F. Supp. 1499, 1502 (1996) (citing Pima 
Western, Inc. v. United States, 915 F. Supp. 399, 400-01 (CIT 1996)). 
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cation decision was correct. See Universal Electronics, 112 F.3d at 
491-92 (“the presumption of correctness certainly carries force on any 
factual components of a classification decision, such as whether the sub- 
ject imports fall within the scope of the tariff provision”). To prevail, 
Plaintiff must overcome this presumption and demonstrate that its 
equipment is “solely or principally” for use with x-ray equipment. Plain- 
tiff has proffered no evidence to this effect, however, and relies on the 
Government’s agreement that the MFCs are accessories of CT scanner 
systems. See Plaintiff's Statement 15; Defendant’s Response 1 5. 

This agreement indicates that the MFCs are used in connection with 
CT scanner systems, but it does not establish that those MFCs are exclu- 
sively or primarily so used. Nor has this Court located any evidence in 
the record addressing this issue. To the contrary, in his Declaration sub- 
mitted in support of Plaintiff's motion, Mr. Getchel specifically stated 
that MFCs are also used in connection with MRI equipment, which 
creates images using magnetic resonances, and not x-rays. Getchel Decl. 
111. Based on the undisputed facts before the Court, the MFCs are not 
“solely or principally” used with x-ray equipment. Accordingly, this 
Court would reject GE’s contention, if it had been properly raised. 

Because the Court concludes that GE has failed to make a prima facie 
showing that the MFCs fall within the parameters of Heading 9022, a 
comparison between Headings 9006 and 9022 is unnecessary. Nonethe- 
less, such a comparison reinforces the conclusion that classification 
within Heading 9022 is improper. 


2 


THE CHAPTER NOTES TO HTSUS CHAPTER 90 
FORECLOSE CLASSIFICATION OF THE MFCs WITHIN HEADING 9022. 

Plaintiff contends that the MFCs should be classified under HTSUS 
9022.90.60 as “parts and accessories of apparatus based on the use of 
x-rays” rather than as fixed focus cameras. Plaintiff's contention is fore- 
closed as a matter of law, however, by Note 2 to Chapter 90, which pro- 
vides that “parts and accessories which are goods included in any of the 
headings of this chapter * * * are in all cases to be classified in their re- 
spective headings[.]” The MFCs are, as Plaintiff concedes, cameras, and 
as such are included in Heading 9006 of Chapter 90: “Photographic (oth- 
er than cinematographic) cameras * * *.” Under GRI 1, this Chapter 
Note is dispositive of GE’s claim. This claim, however, suffers from addi- 
tional infirmities. 


3. 


THE MFCs ARE PROPERLY CLASSIFIED UNDER THE MORE SPECIFIC 
HEADING OF 9006, RATHER THAN THE BASKET PROVISION OF 9022.90.60. 
GE claims that, because the MFCs contain a CRT monitor which is 
used in conjunction with CT systems, which systems utilize x-rays, the 
MFCs are more specifically provided for in Heading 9022. In support of 
its position, GE cites the Explanatory Notes to Heading 9022, which 
state that x-ray apparatus and a specialized camera which are presented 
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together at the same time should be classified under Heading 9022, 
while separately presented cameras shall be classified under Heading 
9006. Explanatory Notes at 1624 (heading 90.22, note (I)(A)(3)). 

Plaintiff has failed, however, to submit any evidence which would in- 
dicate that any “x-ray apparatus” is “presented with” those of the MFCs 
which are destined for use with CT systems (as opposed to those which 
are destined for use with MRIs and, as detailed above, are ipso facto ex- 
cluded from Heading 9022). While the parties have stipulated that the 
MFCs contain an internal monitor, no evidence has been submitted 
which would indicate that those monitors are “x-ray apparatus.” This 
Court has been provided with nothing to indicate that the monitors or 
any other component imported with the MFCs are capable of creating 
an x-ray scan. In the absence of such proof, this Court must conclude 
that Plaintiff has failed to even attempt to overcome the presumption in 
favor of Customs on this factual issue, and that the MFCs are “separate- 
ly presented cameras” properly classified under Heading 9006. Indeed, 
Note 2 of the Explanatory Notes to Chapter 90 further bolsters this con- 
clusion, by indicating that “a photographic camera falls in heading 
90.06 even if it is of a kind designed for use with another instrument. 
* * 

Because Plaintiff has failed to demonstrate the applicability of Head- 
ing 9022 to the MFCs, and because the MFCs fall within the more specif- 
ic provisions of Heading 9006, the Court rejects Plaintiff's arguments 
under Heading 9022. 


IV. 
CONCLUSION 


For the foregoing reasons, Defendant’s Cross-Motion For Summary 
Judgment is granted in full, and Plaintiff's Motion For Summary Judg- 
ment is denied. 


8 Because the MFCs fall wholly outside the provisions of Heading 9022, there is no need for an analysis under Rule 3 
of the General Rules of Interpretation. 
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OPINION 
I. INTRODUCTION 


BARZILAY, Judge: This case was brought by Plaintiff Salant Corpora- 
tion (“Salant”), to contest the valuation of certain men’s shirts by the 
United States Customs Service (“Customs”). Plaintiff challenges Cus- 
toms’ inclusion of the value of material supplied by Plaintiff but 
scrapped or wasted during the manufacturing process, within the term 
assist as used in 19 U.S.C. §1401a(h)(1)(A) (1994). The parties have 
cross-moved for summary judgment. 

For the reasons set out in the following opinion, the Court holds that 
the fabric waste generated during the manufacturing process of im- 
ported shirts is an “assist” under 19 U.S.C. § 1401a(h)(1)(A), and thus 
its value is properly included in transaction value for appraisement pur- 
poses. Therefore, Customs’ motion for summary judgment is granted. 


II. BACKGROUND 


Salant supplies rolls of fabric free-of-charge to the manufacturers of 
men’s shirts pursuant to contracts for the “cut, make, and trim” 
(“CMT”) ofthe shirts. Mem. of Law in Support of Pl.’s Mot. for Summ. J. 
at 1 (“Pl.’s Mem.”). During the manufacturing process, the portion of 
fabric falling outside the shape of the cut components is scrapped by the 
manufacturers as waste. Jd. Following importation of the shirts, Cus- 
toms appraised them under transaction value, 19 US.C. 
$1401a(b)(1)(C), which defines that value as “the price actually paid or 
payable for the merchandise when sold for exportation to the United 
States, plus amounts equal to * * * the value, apportioned as appropri- 


ate, of any assist.” The term “assist” is defined by 19 U.S.C. 
§1401a(h)(1)(A) as follows: 


The term “assist” means any of the following if supplied directly or 
indirectly, and free of charge or at reduced cost, by the buyer of im- 
ported merchandise for use in connection with the production or 
the sale for export to the United States of the merchandise: 
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(i) Materials, components, parts, and similar items incorpo- 
rated in the imported merchandise. 

(ii) Tools, dies, molds, and similar items used in the produc- 
tion of the imported merchandise. 

(iii) Merchandise consumed in the production of the im- 
ported merchandise. 

(iv) Engineering, development, artwork, design work, and 
plans and sketches that are undertaken elsewhere than in the 
United States and are necessary for the production of the im- 
ported merchandise. 

Some background on Customs’ past practices regarding assists is 
instructive. From 1984 to 1995, Customs consistently held that scrap or 
waste in a CMT operation was not considered an assist within the mean- 
ing of 19 U.S.C. §1401la(h)(1)(A).! In 1995, after accepting public com- 
ment, Customs published notice revoking its earlier rulings and issued 
Headquarters Ruling Letters (“HRL’) 543831 and 545909, which main- 
tained that fabric waste generated in a CMT was part of an assist within 
the terms of the statute as “merchandise consumed in the production of 
imported merchandise.” 

Consistent with its recent inclusion of waste within the definition of 
an assist, Customs appraised the imported merchandise at its FOB val- 
ue, and included as assists both the cost of the fabric waste which was 
scrapped during the CMT process as well as the cost of the fabric incor- 
porated into the shirts in the manufacturing process. Thereafter, Plain- 
tiff brought this suit, contending that it is entitled to summary 
judgment because fabric waste does not come within the definition of an 
assist. Pl.’s Mem. at 7. In support of its claim, Plaintiff asserts that the 
waste is neither “material incorporated” nor “merchandise consumed” 
within the plain meaning of the assist statute, as examined through its 
legislative history. Plaintiff contends further that even if doubt exists as 
to whether waste is included within the definition of an assist, that 
doubt should be resolved in favor of the importer. Defendant responded 
with a cross-motion for summary judgment, asserting that (1) Customs’ 
decision to reevaluate whether fabric waste should be included as an as- 
sist is entitled to deference by the Court as a reasonable interpretation 
of an ambiguous statute; (2) Salant’s interpretation of the plain mean- 
ing of the assist statute is simply incorrect; (3) Customs’ construction of 
the plain meaning of the statute is reasonable and should be upheld; and 
(4) Salant’s claim that ambiguity should be resolved in favor of the im- 
porter is meritless. Def.’s Opp’n to Pl.’s Mot. for Summ. J. and Def.’s 
Cross-Mot. For Summ. J. in its Favor at 8 (“Def.’s Opp’n”). 

The Court holds in Defendant’s favor and hereby grants Defendant’s 
motion for summary judgment because there is no genuine issue of ma- 
terial fact, and because under the plain meaning of the statute read with 
the facts and circumstances of this case, the definition of assist properly 
includes fabric waste. 


1 Examples of Customs Headquarters Ruling Letters (“HRLs”) holding that scrap was not considered an assist are 
HRLs 543093, 546234, 544758, 544662 
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III. STANDARD OF REVIEW 


Plaintiff has invoked this Court’s jurisdiction under 28 U.S.C. 
§ 1581(a), contesting Customs’ appraisal of men’s shirts. “Customs’ ap- 
praisal value is presumed to be correct and the burden of proof is upon 
the party challenging the decision.” Chrysler Corp. v. United States, 17 
CIT 1049, 1053 (1993) (citing 28 U.S.C.§ 2639(a)(1)). Yet, the issue be- 
fore this Court is one of statutory construction: whether Customs cor- 
rectly determined that scrap or waste is included within the meaning of 
“assist” as defined by 19 U.S.C. §1401a(h)(1)(A). The standard of review 
for such questions of law is de novo. Intel Singapore, Ltd. v. United 
States, 83 F.3d 1416, 1417-18 (Fed. Cir. 1996). As the Court of Appeals 
for the Federal Circuit has explained, “although the presumption of cor- 
rectness applies to the ultimate classification decision, * * * the pre- 
sumption carries no force as to questions of law.” Universal Electronics, 
Inc. v. United States, 112 F 3d 488, 492 (Fed. Cir. 1997). On a motion for 
summary judgment, the court must determine whether there is any fac- 
tual dispute as to which there is “a genuine issue for trial. * * *” Ander- 
son v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). 

As the parties agree that there are no genuine issues of material fact, 
the presumption of correctness does not factor into the Court’s analysis. 
The Court’s remaining task is to determine, based upon the legislative 
intent and statutory language, whether or not Customs’ interpretation 
of the assist statute was correct, and whether either party is entitled to 
judgment as a matter of law. See USCIT R. 56(d); See also Texas Apparel 
Co. v. United States, 12 CIT 1002, 1004, 698 F. Supp. 932, 934 (1988), 
aff'd per curiam, 883 F.2d 66 (Fed. Cir. 1989). 

Within the de novo standard, Customs asserts that its ruling was rea- 
sonable and that it is therefore entitled to deference in accordance with 
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984). The Court notes the teaching of the Supreme Court that 
“(deference can be given * * * without impairing the authority of the 
court to make factual determinations, and to apply those determina- 
tions to the law, de novo.” United States v. Haggar Apparel Co., 526 U.S. 
380, _—«, 119 S.Ct. 1892, 1399 (1999). 

The language of Chevron sets up a two-pronged test for according def- 
erence to an agency’s statutory interpretation. In essence, if Congress’ 
intent is clear, no deference is given the agency’s construction; however, 
if Congress’ intent is unclear, the court must defer to the agency’s inter- 
pretation if it is a reasonable construction of the statute.” Chevron def- 
erence has been expanded from statutory interpretation to 


2 The specific test is set out in the Chevron opinion as follows: 


When a court reviews an agency’s construction of the statute which it administers, it is confronted with two ques- 
tions. First, always, is the question whether Congress has directly spoken to the precise question at issue. If the 
intent of Co ss is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress. If, however, the court determines Congress has not directly ad- 
dressed the precise question at issue, the court does not simply im its own construction of the statute, as would 
be necessary in the absence of an administrative interpretation Rasher, if the statute is silent or ambiguous with 
respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible 
construction of the statute. 
Chevron, 467 U.S. at 842-43 
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administrative regulations. Haggar, 526 US. at __, 119 S.Ct. 1392, 
1400. “Like other courts, the Court of International Trade must, when 
appropriate, give regulations Chevron deference.” Id. (citing Atlantic 
Mut. Ins. Co. v. Commissioner, 523 U.S. 382, 389 (1998)). 

The Court notes the Federal Circuit’s decisions in Generra Sports- 
wear Co. v. United States, 905 F.2d 377 (1990) and Mead Corp. v. United 
States, 185 F.3d 1304 (1999). In Generra, the Federal Circuit upheld 
Customs’ inclusion of the value of quota payments in transaction value 
as part of the price paid or payable. See 905 F. 2d at 379. The value stat- 
ute at issue in Generra did not explicitly set out quota payments as one of 
the enumerated items making up the price. See 19 U.S.C. 
§$1401a(b)(4)(A). The Federal Circuit held that the agency’s interpreta- 
tion was sufficiently reasonable under Chevron. See 905 F. 2d at 379. In 
Mead, however, the Federal Circuit declined to extend Chevron defer- 
ence to Customs’ classification rulings: “Haggar, and thus Chevron def- 
erence, does not extend to ordinary classification rulings.” 185 F.3d at 
1307. Defendant contends that deference is appropriate in this case be- 
cause “the ruling was subject to notice and comment by the interested 
public which submitted its views to the agency before the ruling was 
published.” Def.’s Reply to Pl.’s Reply to Def.’s Resp. to Pl.’s Mot. for 
Summ. J. at 7 (“Def.’s Reply Br.”). 

Plaintiff counters; however, that Customs rulings are not necessarily 
entitled to deference, and that this ruling should not be afforded defer- 
ence in particular because it reversed a long standing agency interpreta- 
tion and failed to articulate a policy reason for doing so. Pl.’s Mem. of 
Law in Reply to Def.’s Resp. to Pl.’s Mot. for Summ. J. at 4 (“Pl.’s Reply 
Br.”). Both parties extensively and ably briefed their conflicting views 
on this deference issue. The Court, however, need not decide whether 
Customs’ reinterpretation of the value statute in this case is entitled to 
Chevron deference. Rather, the Court, as the “final authority on issues 
of statutory construction,” employs “the traditional tools of statutory 
construction,” and finds that the fabric waste comes within the plain 
meaning of the term “assist.” See Chevron, 467 U.S. at 843 n.9. There- 
fore, step two of the Chevron analysis is unnecessary. 


IV. DISCUSSION 


A. The plain language of the statute supports Customs’ decision to 
include the entire bolt of fabric as an assist. 

“The first and foremost ‘tool’ to be used is the statute’s text, giving it 
its plain meaning.” Timex VI., Inc. v. United States, 157 F.3d 879, 882 
(Fed. Cir. 1998). First, the material must be “supplied directly or indi- 
rectly, and free of charge or at reduced cost, by the buyer. * * *” 19 U.S.C. 


3 In Mead, the Federal Circuit detailed its reasons for declining to extend Chevron deference so far. Id. at 1307. The 
court stated that because a regulation is subject to a notice and comment period prior to promulgation, as well as peti- 
tions to amend or repeal the regulation after promulgation, a regulation “thus represents a reasoned and informed 
articulation of Customs’ statutory interpretation, which serves to ‘clarify the rights and obligations of importers.’” Jd. 
(quoting Haggar, 119 S.Ct. at 1398). However, “Customs rulings do not carry the force of law and are not, like regula- 
tions, intended to clarify the rights and obligations of importers beyond the specific case under review. Instead, a ruling 


merely interprets and applies Customs law to ‘a specific set of facts.’” Id. (quoting 19 C.FR. § 177.1(d)(1)(emphasis 
added). 
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§ 1401a(h)(1)(A). It is uncontested that Salant does supply entire bolts 
of fabric free of charge to shirt manufacturers. Second, the fabric must 
fit within the plain language of subsection (i), “materials * * * incorpo- 
rated in the imported merchandise,” or subsection (iii), “merchandise 
consumed.” Defendant does not contest Plaintiff's assertion that waste 
fabric is not “material incorporated.” Therefore, the Court need only 
address whether the waste falls within the plain language definition of 
“merchandise consumed” pursuant to subsection (iii). The Court finds 
that the plain meaning of the phrase “merchandise consumed” accu- 
rately describes the waste or scrap in this case; it thus follows that Cus- 
toms’ determination to include waste fabric within the definition of an 
assist was correct. 

“In determining the common meaning of a term, courts may and do 
consult dictionaries, scientific authorities, and other reliable sources of 
information including testimony of record.” Holford USA Ltd. v. United 
States, 19 CIT 1486, 1493-94, 912 F Supp. 555, 561 (1995) (citing Nip- 
pon Kogaku (USA), Inc., v. United States, 673 F. 2d 380, 382 (C.C.PA. 
1982)). Plaintiff has provided the Court with a litany of dictionary defi- 
nitions of “merchandise,” all essentially agreeing that the term is de- 
fined as goods or commodities bought or sold. Pl.’s Mem. at 8. Plaintiff 
claims that because the waste generated during the CMT process in and 
of itself has no value, it is not a good or commodity that can be bought or 
sold. Id. Hence, it does not fit within the definition of “merchandise,” 
and is more properly characterized as “materials.” Id. at 8-9. 

Plaintiff makes this argument because if the fabric waste is described 
only by the term “materials” and not “merchandise,” it is not covered 
by the language defining an assist because clearly, the fabric waste is 
not “incorporated in the imported merchandise.” 19 U.S.C. 
§ 1401a(h)(1)(A)(i). If, on the other hand, the fabric waste is merchan- 
dise as that term is used in the value statute, then the fabric waste is an 
assist because it is “consumed in the production of the imported mer- 
chandise.” 19 U.S.C. 1401a(h)(1)(A)(iii). The term “consume,” as Defen- 
dant notes, is defined as “to utilize (an economic good) in the satisfaction 
of wants or the process of production. * * *” Def.’s Opp’n at 20 n.13 
(quoting WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY at 490 
(1993)). It is undisputed that the fabric waste generated by the 
manufacturing process is valueless and hence disposed of during the 
CMT process. See Pl.’s Mem. at 2; Def.’s Opp’n at 3. It is certainly uti- 
lized in the process of production, and Defendant’s statement that the 
fabric left over from the manufacture of the shirts “was consumed in the 
manufacture of those shirts by being rendered worthless” is thus cor- 
rect. Def.’s Opp’n at 20. 

Plaintiff further contends that “Congress made a deliberate distinc- 
tion between ‘materials’ and ‘merchandise,’ and expressly excluded 
‘materials’ from subsection (iii).” Pl.’s Mem. at 10. Plaintiff argues that 
the GATT Valuation Code used the term “materials” for both items “in- 
corporated into” and “consumed in,” but that the statute as passed by 
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Congress refers to “materials” in subsection (i) only and “merchandise” 
in subsection (iii) only. Jd. at 10. 

Defendant offers an alternative and equally feasible explanation for 
the use of the different terms in different sections of the statute. Signifi- 
cantly, the Court notes that while Plaintiff provided the Court with mul- 
tiple definitions of “merchandise,” it neglected to render a single 
dictionary definition of “materials.” Rather, it is Defendant that pro- 
vides the Court with the following definition: “that of which anything is 
composed or may be constructed,” or “matter or its analog considered as 
a component part of something.” Def.’s Opp’n at 22 (quoting FUNK & 
WAGNALLS STANDARD DICTIONARY OF THE ENGLISH LANGUAGE at 1526 
(1956)). Defendant explains that the drafters of the statute may have in- 
tended to use the term “materials” to relate to something consumed or 
utilized in the process of production and the term “merchandise” to re- 
fer to the “actual physical content of the imported articles.” Jd. 

Although the Court recognizes that the terms “merchandise” and 
“materials” are not identical, this distinction in word choice does not by 
itself compel the inference that Congress deliberately intended to ex- 
clude waste fabric from the definition of an assist. Plaintiff incorrectly 
construes the literal meanings of the terms in a vacuum; a statute must 
be construed as a whole and full force and effect given to all the language 
contained therein. See Pitney-Bowes, Inc. v. United States, 59 Cust. Ct. 
181, 188; 273 F Supp. 403, 409 (1967). Considering the statute as a 
whole, it is neither clear nor evident that Congress’ use of the two simi- 
lar yet distinct terms “material” and “merchandise” requires the con- 
clusion that fabric waste is not part of an assist. Hence, the Court must 
employ further methods of statutory construction to properly uncover 
Congress’ intent. 


B. The structure and history of the statute indicate that waste fabric is 
properly included as an assist. 


“Beyond the statute’s text, those ‘tools’ [of statutory construction] in- 
clude the statute’s structure, canons of statutory construction, and leg- 
islative history. Timex, 157 F.3d at 882 (citing Dunn. v. Commodity 
Futures Trading Comm’n, 519 U.S. 465, 470-79 (1997)). In this case leg- 
islative history includes an examination of the GATT Valuation Code, 
because “Title II [Customs Valuation] * * * implement([ed] in U.S. law 
the Agreement on Implementation of Article VII of the General Agree- 
ment on Tariffs and Trade (Customs Valuation Agreement). * * *” 
S. Rep. 96-249 at 108 (1979), reprinted in 1979 U.S.C.C.A.N 381, 494. As 
such, the definition of assist, gleaned from the Customs Valuation 
Agreement, was codified into law for the first time by the statute. Upon 
examination of these factors, the Court determines that waste fabric 
may properly be included as part of an assist. 

Plaintiff asserts that the history of the valuation statute shows an in- 
tent to define the term assist narrowly. However, nowhere in the legisla- 
tive history is the “narrow definition” goal found. Rather, the Senate 
Report states that “[t]he purpose of customs valuation is to establish the 
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value of imported goods for the assessment of those customs duties 
which are levied on an ad valorem basis.” Id. Plaintiffs overstates the 
clear intention of the drafters of the GATT Valuation Code: the policy 
behind the construction of the code is to clarify, not necessarily narrow, 
the definition of valuation. As Defendant indicates, “a goal of the new 
valuation code is ‘to ensure that these new rules are fair and simple, con- 
form to commercial reality, and allow traders to predict, with a reason- 
able degree of accuracy, the duty that will be assessed on their products.” 
Def.’s Opp’n at 15 (quoting Texas Apparel Co. v. United States, 12 CIT at 
1006, 598 F. Supp. at 936). 

Defendant correctly notes that inclusion of fabric waste in the defini- 
tion of assist reflects commercial reality. “Because garments are not 
composed of fabric components which meet exactly at the appropriate 
angles, excess yardage of fabric is always required to produce a given 
quantity of apparel.” Def.’s Opp’n at 18. The commercial reality is that 
fabric loss is simply an unavoidable consequence of shirt manufacture. 
As such, the assist is more appropriately defined as the entire amount of 
fabric supplied by Salant prior to the CMT of the shirts, rather than the 
resulting fabric actually incorporated into the shirts following the CMT 
process. This definition comports with the language of the statute. 

The Court recognizes that Customs’ established past practice was to 
determine that scrap or waste in a CMT operation was not an assist 
within the meaning of the 19 U.S.C. §1401la(h)(1)(A). However, Customs 
acted within its discretion in changing its practices to include waste 
within the definition of an assist, because this change comports with the 
wording of the statute. The terms of the statute demonstrate that it is 
the entire bolt of fabric itself and not merely the scrap that must be con- 
sidered when determining what is an assist. The statute defines an as- 
sist as that which is supplied by the buyer to be used in connection with 
the production of the imported merchandise. See 19 U.S.C. § 1401la 
(b)(1)(A). Clearly, Salant supplied the entire bolt or bolts of fabric to the 
manufacturers. Therefore, in determining what is “merchandise,” the 
Court must consider the entire fabric and not merely the waste portion. 
Further, excluding fabric waste from the definition of assist would com- 
plicate, rather than simplify, the meaning of the valuation statute. Con- 
sidering the entire portion of fabric provided to the manufacturer as an 
assist is certainly much simpler than determining which sections of the 


fabric supplied will be discarded and then discounting that portion of 
the fabric from the assist. 


C. The fact that inclusion of fabric waste as part of an assist accords with 
Generally Accepted Accounting Principles further supports 
Defendant’s position that Congress intended to include waste 
within the definition of assist. 

Defendant correctly states that Congress intended the valuation stat- 
ute to be interpreted in accordance with the Generally Accepted Ac- 
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counting Principles (“GAAP”).4 From this fact, Defendant 
appropriately draws the inference that because inclusion of fabric waste 
in the definition of an assist is in accordance with GAAP inclusion of fab- 
ric waste in the definition of an assist is in accordance with Congressio- 
nal intent. In its reply brief, Plaintiff “does not dispute that the cost of 
the waste may be computed in accordance with GAAP” Pl.’s Reply Br. at 
11. 

What Plaintiff does dispute is the relevance of the GAAP analysis to 
determination of “the definition of an assist rather than the valuation of 
an assist.” Jd. at 10. Plaintiff argues that while the valuation of an assist 
is properly completed in accordance with GAAP the original determina- 
tion of whether a particular article is an assist at all involves no refer- 
ence to GAAP whatsoever. In fact, Plaintiff argues further that “the 
government has explicitly recognized that GAAP could not be used to 
determine what components were an assist.” Jd. at 11. Plaintiff cites 
HRL 543098 for its proposition that the definition of an assist may not 
be determined by reference to GAAP which states: 


Finally, even though the importer’s accounting records for its con- 
signed components reflected yielded costs, which practice conforms 
to generally accepted accounting principles, that fact should not be 
determinative of the issue in this case. 

HRL 543093. 


The Court does not read this language as a prohibition against inter- 
preting the definition of an assist in accordance with GAAP At best, 
HRL 543093 merely indicates that the fact that a definition comports 
with GAAP may not be the decisive factor in the determination of an as- 
sist. This recognition does not lead to the conclusion that ifa finding is in 
accord with GAAP it is somehow incorrect, or that using GAAP as one 
tool in the determination of what constitutes an assist is unlawful. 

The Court cannot accept Plaintiff's analysis that because Customs 
recognizes that the inclusion of fabric waste within the definition of as- 
sist is in accordance with generally accepted accounting principles, Cus- 
toms does not interpret the statute, but impermissibly rewrites it. Pl.’s 
Reply Br. at 11. It is apparent to the Court that Customs did not use 
GAAP as the only determinative factor in its analysis; as mentioned 
above, the inclusion of fabric waste within the definition of an assist 
comports with the text of the statute, its history, and the reality of shirt 
manufacture. The Court agrees with Defendant that “[flar from being 
irrelevant, the fact that Customs’ decision here comports with commer- 
cial reality and is in accord with GAAP demonstrates that it is correct. 
** *” Def.’s Reply Br. at 14. 


4 Defendant cites IPSCO, Inc. v. United States, 12 CIT 384, 388, 687 F. Supp. 633, 636, n.3 (1988) for the proposition 


that “for purpose of making other determinations under the antidumping laws, Congress has approved use of generally 
accepted accounting principles.” 
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D. Plaintiff's argument that any conceivable doubt should be construed 
in favor of the importer is unavailing because any such doubt is 
resolved by statutory construction. 

Salant claims that any doubt that Customs’ inclusion of waste within 
the definition of assist is proper should be resolved in favor of the impor- 
ter. Pl.’s Mem. at 13. In support of this argument, Plaintiff cites Anhy- 
drides & Chemicals, Inc. v. United States, 130 F. 3d 1481, 1485 (Fed. Cir. 
1997), for the proposition that “[I]f the question were one of doubt, the 
doubt would be resolved in favor of the importer, ‘as duties are never im- 
posed on the citizen upon vague or doubtful interpretations.’” (quoting 
Hartranft v. Wiegmann, 121 U.S. 609, 616 (1887) (internal citations 
omitted)). Plaintiff is correct, and Defendant concedes, that ambiguity 
in the revenue statutes should be resolved in favor of the importer. 

Plaintiff suggests a three-step analysis for statutory construction: 
first, the Court should attempt to determine Congressional intent from 
the plain language of the statute, second, the Court must face the ques- 
tion of Chevron deference, and finally, if “the court cannot resolve the 
ambiguity under either of the preceding steps, it should resolve the am- 
biguity in favor of the importer in accordance with the principle an- 
nounced by Justice Story.” Pl.’s Reply Br. at 13 (citing the rule 
announced in United States v. Wigglesworth, 28 F. Cas. 595, 596-97 
(C.C.D. Mass. 1842) that ambiguity should be resolved in favor of the im- 
porter). Even if the Court were to accept this three-step process, any ap- 
parent ambiguity as to the definition of the term assist is resolved by the 
Court in construing the language of the statute according to the canons 
of statutory construction and its legislative history. This exercise dem- 
onstrates the correctness of Defendant’s interpretation without regard 
to whether deference is due. Therefore, step three is never reached. As 
previously mentioned, Congressional intent is made clear by the plain 
language of the statute combined with its structure and history as well 
as the commercial reality of the industry. There is no ambiguity, and 
Plaintiffs discussion of Justice Story’s rule hence becomes superfluous. 


V. CONCLUSION 


For the foregoing reasons, the Court holds that Customs properly 
characterized the fabric waste resulting from the CMT operation in the 


shirt manufacturing process as an assist. Judgment will be entered ac- 
cordingly. 
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NTN BEARING CORP OF AMERICA, NTN CORPORATION, AMERICAN NTN 
BEARING MFc. Corp, NTN DRIVESHAFT, INC., AND NTN-BOwER Corp, 
PLAINTIFFS AND DEFENDANT-INTERVENORS v. UNITED STATES, DEFENDANT, 
AND Koyo SEIKO Co., Ltp., Koyo Corp oF U.S.A., NSK Lrp., AND NSK 
CORP, DEFENDANT-INTERVENORS, AND TORRINGTON CO., DEFENDANT- 
INTERVENOR AND PLAINTIFF 


Consolodated Court No. 97-01-00092 
(Dated January 18, 2000) 


JUDGMENT 


TSOUCALAS, Senior Judge: This Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand (“Remand Results”), NTN Bearing Corp. of 
America v. United States, 23 CIT ___, Slip Op. 99-71 (July 29, 1999), 
modified by NTN Bearing Corp. of America v. United States,23CIT ___, 
Slip Op. 99-113 (Oct. 22, 1999), and Commerce having complied with 
the Court’s remand, and no responses to the Remand Results having 
been submitted by the parties, it is hereby 

ORDERED that the Remand Results filed by Commerce on November 
26, 1999, are affirmed in their entirety; and it is further 

ORDERED that since all other issues having been previously decided, 
this case is dismissed. 


(Slip Op. 00-7) 


NEENAH FouNpDRY Co., ALHAMBRA FOUNDRY INC., ALLEGHENY FOUNDRY 
Co., DEETER FOUNDRY INC., EAST JORDAN IRON WORKS, INC., LEBARON 
FOUNDRY INC., MUNICIPAL CASTINGS, INC, AND US. FOUNDRY & 
MANUFACTURING CO., PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 99-07-00441 


[Plaintiffs’ application for preliminary injunction, continuing suspension of liquidation 
pending judicial resolution of complaint(s) regarding agency “sunset” review(s) of coun- 
tervailing-duty order, denied.] 


(Dated January 20, 2000) 


Collier, Shannon, Rill & Scott, PLLC (Paul C. Rosenthal, Robin H. Gilbert and Grace W. 
Kim) for the plaintiffs. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, and 
Velta A. Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, 
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U.S. Department of Justice; and Office of Chief Counsel for Import Administration, U.S. 
Department of Commerce (Robert E. Nielsen), of counsel, for the defendant. 

Cameron & Hornbostel LLP (Dennis James, Jr. and Michele Sherman Davenport) for 
Bengal Export Corporation, Carnation Industries Limited, Commex Corporation, Cres- 
cent Foundry Company Private Limited, Dinesh Brothers Private Limited, Kajaria Iron 
Castings Ltd., Kiswok Industries Pvt. Ltd., Nandikeshwari Iron Foundry Pvt. Ltd., Rangi- 
lal & Sons, R.B. Agarwalla & Company, RSI Limited, Serampore Industries Pvt. Ltd., and 
Victory Castings Limited, proffered intervenor-defendants. 


OPINION AND ORDER 


AQUILINO, Judge: Claiming their current circumstances give rise to an 
issue of first impression, come now the plaintiffs with an application to 
enjoin the International Trade Administration, U.S. Department of 
Commerce (“ITA”) from instructing the Customs Service to discontinue 
suspension of liquidation and collection of cash deposits on and after 
January 1, 2000 for entries of merchandise theretofore within the ambit 
of Certain Iron Metal Castings From India: Countervailing Duty Order, 
45 Fed.Reg. 68,650 (Oct. 16, 1980), per the ITA notice of its revocation 
published November 12, 1999, 64 Fed.Reg. 61,602. 


I 


This action derives from the “Uruguay Round” negotiations under 
the guise of the General Agreement on Tariffs and Trade, which re- 
sulted in multilateral agreements, including one on subsidies and coun- 
tervailing measures, and which in turn led the U.S. Congress to 


enactment of the Uruguay Round Agreements Act, Pub. L. No. 103-465, 
108 Stat. 4809 (Dec. 8, 1994). Section 220 thereof amended section 751 
of the Trade Agreements Act of 1979, 19 U.S.C. §1675, to require that 


5 years after the date of publication of * * * a countervailing duty 
order * * * the [ITA] and the [International Trade] Commission 
* * * conduct a review to determine * * * whether revocation of * * * 
[such] order * * * would be likely to lead to continuation or recur- 
rence of * * * a countervailable subsidy * * * and of material injury. 


19 U.S.C. §1675(c)(1) (1995). Such five-year or “sunset” reviews are to 
be conducted pursuant to section 752, which was added to the 1979 act 
by section 221 of Pub. L. No. 103-465, 19 U.S.C. § 1675a (1995) (Special 
Rules for Section 751(b) and 751(c) Reviews). Both the ITA and the 
Commission (“ITC”) have now done so with regard to the above-cited 
1980 countervailing-duty order. In its Amended Final Results of Expe- 
dited Sunset Review: Iron Metal Castings From India, 64 Fed.Reg. 
37,509, 37,511 (July 12, 1999), the ITA continued 


to find that revocation of the countervailing duty order would be 
likely to lead to continuation or recurrence of acountervailable sub- 
sidy at the rates listed in the Department’s final determination of 
the sunset review of this case[,] 


citing Final Results of Expedited Sunset Review: Iron Metal Castings 
From India, 64 Fed.Reg. 30,316 (June 7, 1999). Nonetheless, the above- 
named plaintiff domestic U.S. manufacturers of competing merchan- 
dise commenced this action, alleging in their complaint, among other 
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things, that the agency’s determination of certain subsidy rates is “erro- 
neous, being significantly understated.” Complaint, para. 8. 

Subsequent to publication of that determination, which entailed mar- 
gins ranging from 0.84 to 1.82 percent’, the ITC came to conclude (over 
the dissent of two commissioners) that 


revocation of the countervailing duty order on iron metal castings 
from India would not be likely to lead to continuation or recurrence 


of material injury to an industry in the United States within a rea- 
sonably foreseeable time[?,] 


given the magnitude of those rates*, among other factors. See, e.g., 
Iron Metal Castings From India; Heavy Iron Construction Castings 
From Brazil; and Iron Construction Castings From Brazil, Canada, and 
China, USITC Pub. 3247, p. 13 (Oct. 1999). Whereupon the ITA notice 
of revocation, supra, issued—and caused the plaintiffs to interpose their 
application for a preliminary injunction, which the court finds timely, 
and in which they contend that, in the absence of this immediate relief, 


the domestic industry will forfeit its right to obtain judicial review 
and the full benefit of a favorable ruling by this Court. 


Plaintiffs’ Motion for Preliminary Injunction, p. 2. 


II 
Both before and during a hearing in open court, the application was 


opposed by the defendant‘, notwithstanding such relief in regular 
course in cases reviewing administrative determinations pursuant to 
section 751 of the Trade Agreements Act of 1979, as amended. See, e.g., 
Zenith Radio Corp. v. United States, 710 F.2d 806 (Fed.Cir. 1983); Fenton 
Corporation v. United States, CIT No. 00-01-00014 (preliminary in- 
junction entered Jan. 11, 2000). 


1 See 64 Fed.Reg. at 30,320 


2 Iron Metal Castings From India; Heavy Iron Construction Castings From Brazil; and Iron Construction Castings 
From Brazil, Canada, and China, 64 Fed.Reg. 58,442 (Oct. 29, 1999) 


3 The Trade Agreements Act, as amended, provides that, in making a revocation determination, the Commission 
“may consider * * * the magnitude of the net countervailable subsidy.” 19 U.S.C. §1675a(a)(6) (1995) 


4 Opposition was also presented in the form of a motion by Bengal Export Corporation, Carnation Industries Limit- 
ed, Commex Corporation, Crescent Foundry Company Private Limited, Dinesh Brothers Private Limited, Kajaria Iron 
Castings Ltd., Kiswok Industries Pvt. Ltd., Nandikeshwari Iron Foundry Pvt. Ltd., Rangilal & Sons, R.B. Agarwalla & 
Company, RSI Limited, Serampore Industries Pvt. Ltd., and Victory Castings Limited for leave to intervene as parties 
defendant as a matter of right within the meaning of CIT Rule 24(a) or, in the alternative, permissively under Rule 
24(b) for the “limited role of opposing plaintiffs’ Motion” 

The motion could not be granted by the court, given its governing statute, 28 U.S.C. §2631(j)(1)(B), to the effect that, 
in an action such as this brought pursuant to 28 U.S.C. §1581(c), 

only an interested party who was a party to the proceeding in connection with which the matter arose may inter- 
vene, * * * as a matter of right[.] 
Here, the record shows that the afore-named movants waived any right to participate in the five-year review before the 
ITA, the results of which are the predicate of this action. See Motion to Intervene as Defendants-Intervenors, p. 2. See 
also 64 Fed.Reg. at 30,318 (Background). 

Furthermore, subsections (a) and (b) of CIT Rule 24 are both premised upon “timely application”, which the former 
defines for an action like this as “no later than 30 days after the date of service of the complaint”. That date herein was 
July 23, 1999, while the motion to intervene was only filed after the ITC determination—on December 9, 1999. In fact, 
by that time, those firms had properly obtained leave to intervene as parties defendant in the action contesting that 
agency determination, CIT No. 99-11-00716. 

In any event, while participation by those parties in the proceedings before that agency, albeit related to those under 
review herein, could not be, and therefore was not, equated with “good cause”, as defined in Rule 24(a), their counsel 
was heard herein amicus curiae. 
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Be Zenith and the innumerable cases that have followed it as they 
have been, in the absence of government consent in this action, the 
plaintiffs properly recognize in their papers that this court 


must consider four factors in determining whether to grant * * * an 
injunction: (1) whether the movant will suffer irreparable harm if 
the relief is not granted; (2) whether the movant is likely to succeed 
on the merits; (3) whether an injunction will be contrary to the pub- 
lic interest; and (4) whether the balance of hardships tips in the mo- 
vant’s favor. * * * No one factor, taken individually, is necessarily 
dispositive. * * * The weakness of the showing regarding one factor 
may be overborne by the strength of the others. * * * 


Plaintiffs’ Motion for Preliminary Injunction, pp. 2-3. See FMC Corpo- 
ration v. United States, 3 F 3d 424, 427 (Fed.Cir. 1993), and cases cited 
therein. Cf. 19 U.S.C. §1516a(c)(2). 


A 


The papers contain a supporting affidavit from the Vice President of 
Construction Products Sales and Engineering for plaintiffs Neenah and 
Deeter foundry companies. It avers, in part, that: 


6. Prior to the commencement of the sunset proceedings concern- 
ing the 1980 CVD Order, prices of imported castings from India av- 
eraged approximately 17.5 cents per pound, based on the floor price 
established a the Indian Engineering Export Promotion Council 

(“EEPC”). The EEPC sets the minimum export price primarily to 
sane the fadinn producers from competing with each other * * *. In 
the past, in addition to the existence of a floor price mechanism, 
there was less competition among importers as well because their 
pricing was dictated by different cash deposit rates that were in ef- 
fect. If the Order is revoked, Indian producers will no longer have 
CVD duties assessed on their products. Importers, therefore, will 
no longer have to pay these CVD duties. This means that all Indian 
producers will be on equal footing, in that countervailing duties will 
not be collected on any of their exports, and importers will have 
even greater uporocren in choosing which exports to purchase. They 
will purchase primarily on the basis of price, since these ong 
are commodity goods. With even more exporters to choose from, im- 
porters will be able to seek even lower prices for these goods. They, 
in turn will compete even more fiercely with each other as well as 
against domestic producers. This increased competition will cause 
prices to spiral downward. 

7. The industry has already witnessed first-hand the effect of the 
pending revocation. In a bid for manhole castings solicited by the 
City of es Moines, G.C.I. Castings, which to the best of my knowl- 
edge imports exclusively Indian castings, was the lowest bidder by a 
substantial margin. * * * The disparity in pricing between the In- 
dian importer and the three other bidders, including Neenah, was 
drastic. Price differentials were as high as 71 percent. In a fixed 

rice, sealed bid procurement, which is typical in our industry, the 
tiddee with the best price is almost always the awardee. Thus, it is 
very likely that the domestic industry will lose this contract, which 
would be a loss of approximately $49,000.00 in revenue. 
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8. The selling practice of G.C.I. Castings, which is described in 
paragraph 7, is not an isolated incident. Following the Commis- 
sion’s negative determination, other importers of Indian castings 
have begun positioning themselves differently than they have 
traditionally, cutting their prices further in order to gain U.S. mar- 
ket share. In fact, many of these importers have begun offering be- 
low-market prices to our existing customers. 

* * * * * * * 


11. Sigma is another importer of Indian castings. To the best of 
my knowledge, a large percentage, if not all, of Sigma’s imports con- 
sist of Indian castings. Presently, both G.C.I. Castings and Sigma 
are actively contacting our existing customers in the Midwest re- 
gion and quoting them prices for heavy Indian castings which are 
10 to 30 per cent lower than Deeter’s prices. Based on a sample of 
companies that we have contacted, more than a dozen have already 
received offers for Indian castings at extremely reduced prices. * * * 

12. The foregoing examples of the recent extremely aggressive 
pricing by these importers demonstrates that revocation of the Or- 
der will cause a rapid loss of domestic market share for the U.S. hea- 
vy castings industry. Within one month after the Commission’s 
negative determination, our company has already lost significant 
sales to importers of Indian castings. Ifthe Order is revoked, we can 
project with reasonable certainty that our company will lose either 
all or most of the high volume, “local standards” castings market, 
which would reduce Neenah’s revenue and profit * * * and * * * 
Deeter’s revenue and profit * * *. 

13. Based on my extensive experience in the heavy casttings in- 
dustry, I can attest that heavy castings are generally viewed as a 
commodity product and that price is the most important factor in 
purchasing decisions. In particular, the high volume market, mu- 
nicipal bids, and large purchasers will likely choose the unfair im- 
ports over domestic castings. As the largest domestic supplier of 
heavy castings, which includes approximately half of the high vol- 
ume, “local standards” castings, Neenah Foundry has already felt 
the effect of the lower-priced Indian imports. As most of the 
products produced by Deeter and the remaining domestic produc- 
ers are considered to be local standard, heavy castings, I strongly 
believe that revocation of the Order would place most of the domes- 
tic producers’ product line in jeopardy of being attacked by aggres- 
sively lower-priced imports. Thus, Deeter and the remaining 
domestic producers will likely suffer even greater losses in revenue 
to Indian importers. These lost sales will further reduce domestic 
market share, decrease production, profits and cash flow, making 
funds unavailable for necessary capital expenditures and product 
development. 

14, Finally, lam very familiar with the heavy castings industry in 
India and can attest that Indian producers have significant under- 
utilized capacity to produce heavy castings. In fact, this was recent- 
ly confirmed by the International Trade Commission, which 
determined that Indian producers were operating at only half their 
capacity. (See Final Staff Report dated September 29, 1999 at 
IV-13.) Thus, I strongly believe that unfair imports from India can 
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and will increase significantly if the order is revoked and therefore 
cause irreparable harm to the domestic industry. 


Plaintiffs’ Motion for Preliminary Injunction, Exhibit E (Nov. 22, 1999). 
In addition, counsel called to the witness stand at the hearing the Gener- 
al Manager of Sales for plaintiff East Jordan Iron Works, Inc., whose tes- 
timony was generally supportive of the foregoing. He claimed that 
competition from Indian exports in the heavy-castings market has al- 
ready increased substantially, at least in one area of the United States, 
referring to two distributors in a major city which allegedly have 
switched to imports from India. His company is thus not now selling to 
them due to pricing beneath domestic cost of production. While admit- 
ting that some business had been lost prior to the ITA notice of revoca- 
tion, the witness claimed that it has become more difficult to sell 
domestic castings since then, and the difficulties faced by East Jordan 
Iron Works in that one market hub may occur in other regions due to 
consolidation of distribution channels. He also pointed out that at least 
one new importer has entered the market since the revocation. 

This testimony has not been refuted. While some of it is nonetheless 
speculative, given the recentness of the agency decision(s) contested 
herein, no one can deny the speed with which news thereof in Washing- 
ton is known in Calcutta, and throughout the world of international 
trade. Such dispatch can and does cause harm sufficient to satisfy the 
standard for federal judicial relief. But economic injury of the kind the 
plaintiffs point to already herein is not necessarily “irreparable”. See, 
e.g., American Stevedoring Inc. v. United States Customs Service, 18 
CIT 331, 335, 852 FSupp. 1067, 1071 (1994), citing Sampson v. Murray, 
415 US. 61 (1974); Wisconsin Gas Co. v. Federal Energy Regulatory 
Comm’n, 758 F.2d 669 (D.C. Cir. 1985); Arbor Foods, Inc. v. United 
States, 8 CIT 355, 600 FSupp. 217 (1984). And it is that degree of harm 
that is necessary for issuance of the immediate extraordinary equitable 
relief which is a preliminary injunction. On the record developed by the 
plaintiffs, this court cannot and therefore does not find that their injury 
is irreparable. 

They place heavy emphasis on Zenith Radio Corp. v. United States 
and FMC Corporation v. United States, supra. In the later case, involv- 
ing an ITA administrative review of an antidumping-duty order and re- 
sultant determination to revoke pursuant to section 751 of the Trade 
Agreements Act of 1979, as amended, the Court of International Trade 
denied the domestic plaintiffs a preliminary injunction, suspending liq- 
uidation pending judicial review, on the grounds of failure to show irrep- 
arable harm and likelihood of success on the merits. FMC Corp. v. 
United States, 16 CIT 378, 792 FSupp. 1285 (1992). The court of appeals 
concurred as to the second ground, thereby affirming the denial of the 
injunction, but it agreed with the plaintiff-appellants that its prior deci- 
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sion in Zenith held that “liquidation of 751 entries pending appeal 
constitutes irreparable injury”, 3 F3d at 430, viz.: 


* * * (T]he Zenith court concluded that: 
[L]iquidation would indeed eliminate the only remedy avail- 
able to Zenith for an incorrect review determination by depriv- 
ing the trial court of the ability to assess dumping duties on 
Zenith’s competitors in accordance with a correct margin on 
entries in the ’79-’80 review period. 


Zenith, 710 F.2d at 810. 


Furthermore, the court recognized that the harm caused by liqui- 
dating the entries at issue would not be simply economic but would 
extend to Zenith’s statutory right to obtain meaningful judicial re- 
view of the determination. In light of 19 U.S.C. §§ 1516a and 
1516a(c)(1) which call for immediate liquidation, the court noted: 

The statutory scheme has no provision permitting reliquida- 
tion in this case or imposition of higher dumping duties after 
liquidation if Zenith is successful on the merits. Once liqui- 
dation occurs, a subsequent decision by the trial court on the 
merits of Zenith’s challenge can have no effect on entries of 
television receivers during the ’79-’80 review period. * * * Not 
even prospective relief will be available to Zenith for entries in 
the ’79-’80 review period once liquidation occurs. 


The emphasis throughout Zenith is on the liquidation of entries 
for a specific review period and the potential loss of plaintiff's reme- 
dy, i.e., the right to have the administrative determination re- 
viewed, with respect to that specific period. * * * 


3 F3d at 430-31 (footnote omitted). 

Be that as it may, the focus of the administrative proceedings pur- 
suant to sections 751 and 752, as amended and added by the Uruguay 
Round Agreements Act and now at bar, is a broader timeframe. Indeed, 
given plaintiffs’ evidence adduced herein, the primary pricing concern is 
not the past, or even the present®, but the future. And of course, there is 
little evidence before the court at this time as to what merchandise will 
actually enter, and then someday be liquidated by the Customs Service, 
before this action has run its complete course. Moreover, any such liqui- 
dation following the ITA’s determination to revoke the underlying order 
would not preclude all meaningful relief, as recognized by both courts in 
FMC. Finally, whatever the precise relief, it cannot be overlooked that 
the revocation herein was based directly upon the requirement of sec- 
tions 751(c) and 752 that the ITC consider the state of the domestic in- 


5'The court notes in passing that the ITA notice of revocation specifically invites “appropriately filed requests for 
review” pursuant to section 751 “of subject merchandise entered prior to the effective date of revocation”. 64 Fed.Reg 
at 61,603. Moreover, Congress has mandated agency expedition of new petitions filed by domestic industries in the 
aftermath of “sunset” revocation of countervailing-duty orders. See 19 U.S.C. § 1671la(c)(1C) (1995). 

8 See FMC Corp. v. United States, 16 CIT 378, 381, 792 FSupp. 1285, 1287 (1992), aff'd, 3 F3d 424, 431 (Fed.Cir. 
1998). Also, it must be emphasized that in that case, unlike this one, there were past entries of merchandise during the 
review period in question (1989-90) clearly left exposed to liquidation without effective judicial review. Cf. supra, note 


5; Torrington Co. v. United States, 20 CIT 1293 (1996); Timken Co. v. United States, 11 CIT 504, 666 FSupp. 1558 
(1987). 
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dustry and weigh whether or not revocation might cause it material 


injury. In this instance, a majority of commissioners has found, among 
other things, that 


revocation of the order with respect to heavy construction castings 
from India would have no discernible adverse impact on the U.S. in- 
dustry * * *. The volume of subject imports from India was 61.1 mil- 
lion pounds in 1978 and 94.4 million pounds in 1979, then declined 
after issuance of the antidumping [sic] duty order in 1980. Imports 
of the subject merchandise from India have now increased, not- 
withstanding the order, above pre-order levels to 118.0 million 
pounds in 1997 and 115.8 million pounds in 1998, representing 17.9 
percent of apparent consumption in 1997 and 16.9 percent of appar- 
ent consumption in 1998. Therefore, we find that the volume of the 
subject heavy castings imports from India is not likely to change toa 
significant degree as a result of revocation of the countervailing 
duty order. While Commerce has found that the Indian subsidy pro- 
ams constitute export subsidies as defined in Article 3.1(A) of the 
ubsidies Agreement, it has also found that the likely countervail- 
able subsidy would range from 0.84 percent to 1.82 percent. We find 
it unlikely that significant additional exports to the U.S. would 
therefore result if the order were revoked. Moreover, current im- 
ports from India already undersell the U.S. product by considerable 
margins, indicating that removal of the countervailing duty order 
would not have an increased significant adverse price effect on the 
domestic like product. The effect of any small additional amounts of 


subject imports from India would be further attenuated by the fact 
that some portion of the U.S. market is governed by Buy American 
restrictions, and by the somewhat limited substitutability of the In- 
dian product with the U.S. domestic like product. Accordingly, we 
find that removal of the order with respect to India will have no dis- 
cernible adverse impact upon the U.S. industry. 


USITC Pub. 3247, pp. 12-14 (footnotes omitted). 


B 


As indicated, the plaintiffs have also filed a complaint, contesting this 
ITC determination, which is yet to be briefed and then reviewed by the 
courts. For the moment, however, the decision not only diminishes 
plaintiffs’ injury due to any error on the part of the ITA, it also tends to 
undermine any requisite showing of likelihood of success on the merits. 
That is, in making an initial assessment of such probability, the court 
must consider the determinations of both agencies, given the regime en- 
acted by Congress for “sunset” reviews. Here, the court is unable to con- 
clude that affirmance of plaintiffs’ specifications of ITA error would lead 
the ITC to vacate its negative material-injury determination. Those spe- 
cifications are that (1) the ITA erroneously found that two subsidy pro- 
grams in India, the International Price Reimbursement Scheme 
(“IPRS”) and the Cash Compensatory Support program (“CCS”), were 
terminated in full; (2) the agency’s finding with regard to IPRS was due 
to faulty procedure, which failed to produce substantial supporting evi- 
dence on the record; (3) the evidence as to CCS does not show actual ter- 
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mination—by implementing statute, regulation or decree; (4) the ITA’s 
findings as to both were not verified, as mandated by the governing stat- 
ute; and (5) the agency ignored the history of the subsidy programs, er- 
roneously opting for rate(s) determined from its first review of the 
countervailing-duty order pursuant to section 751 rather than the rates 
developed over time. See Plaintiffs’ Motion for Preliminary Injunction, 
pp. 17-19. It is claimed that, if the 


plaintiffs prevail on the merits of the[se] methodological issues, the 
net countervailable subsidy found by Commerce could increase 
substantially, from less than two percent to double- or even triple- 
digit margins. 
Id. at 19 n. 16. This may prove to be the case, but at this stage of the ac- 
tion, given plaintiffs’ brief at bar’, the court does not discern a substan- 
tial likelihood thereof. 

Moreover, if plaintiffs’ position vis-d-vis the ITA proves well-founded, 
an ITC reversal of direction would not pea fortiori. To be sure, as quoted 
above, the commissioners took note of the margins published by the 
ITA, as permitted by section 752, 19 U.S.C. §1675a(a)(6) (1995), but they 
were not the only factor for Commission consideration, or necessarily 
the most important. Compare ibid. with subsections (a)(2) (Volume), 
(a)(3) (Price), (a)(4) (Impact on the industry), and (a)(5), which sets 
forth the basis for determination as follows: 


The presence or absence of any factor which the Commission is 


required to consider * * * shall not necessarily give decisive guid- 
ance with respect to the Commission’s determination of whether 
material injury is likely to continue or recur within a reasonably 
foreseeable time if the order is revoked * * *. 


Nevertheless, the plaintiffs contend in regard to the ITC that, because 
its 


determination was made by a vote of 4 in the negative and 2 in the 
affirmative, a change in one commissioner’s decision from negative 
to affirmative would result in continuation of the CVD order. See 19 
US.C. §1677(11). 

Achange in one or more commissioners’ decisions could arise as a 
result of an upward increase in the countervailing duty rate found 
by Commerce in at least two respects. First, all of the commission- 
ers voting in the negative mentioned that their respective deter- 
minations not to cumulate Indian heavy castings with the other 
subject merchandise were tied to the low margins ascribed by Com- 
merce to the Indian imports. Second, the Commission majority 
found it unlikely that significant additional exports to the United 
States would occur as a result of revocation of the order, given Com- 
merce’s finding that the likely countervailable subsidy would range 
from 0.84 to 1.82 percent. This finding was central to the majority’s 
determination that revocation of the Indian CVD order would not 
be likely to lead to continuation or recurrence of material injury to 


7 Cf. Plaintiffs’ Motion for Preliminary Injunction, p. 19 n. 16 (“These methodological issues will be fully addressed 
in plaintiffs’ motion for judgment upon the agency record pursuant to USCIT R. 56.2”). 
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the domestic industry within a reasonably foreseeable time. This 
case thus presents significant grounds, as in Borlem, for the Court 
to find that remand to the ITC is appropriate if Commerce’s net 
countervailable subsidy calculation increases pursuant to this liti- 
gation, so that the ITC may reconsider its determination in light of 
the new information. 


Plaintiffs’ Motion for Preliminary Injunction, pp. 38-40 (footnotes 
omitted). Indeed, the case cited, namely, Borlem S.A.—Empreedimentos 
Industriais v. United States, 913 F.2d 933 (Fed. Cir. 1990), aff'g, 13 CIT 
535, 718 FSupp. 41 (1989), does stand for the proposition that the Com- 
mission has the authority, if not obligation, to reconsider its determina- 
tion in the light of correction of a related determination of the ITA. And 
this court does not doubt its jurisdiction, or that of the two agencies, in 
this regard, but only after thorough parsing at bar of the claims for 
correction, which is not yet possible. 

The plaintiffs also focus herein on the views of one of the four commis- 
sioners voting in the negative majority, in particular, that the ITC 


is precluded from exercising [it]s discretion [to cumulate] if the im- 
ports from a country subject to review are likely to have “no dis- 
cernible adverse impact on the domestic industry” upon revocation 
of the order. 19 U.S.C. §1675a(a)(7). Thus, under this provision, the 
Commission must find that the subject imports from a country will 
have a “discernible adverse impact on the domestic industry” after 
revocation of the order before cumulating those imports with other 
subject imports. 


USITC Pub. 3247, p. 10 n. 52 (emphasis in original). In asserting that 
the three other members “have applied the statute properly”®, the 
plaintiffs claim the illogic of the above approach “truly stand[s] the cu- 
mulation provision on its head.” Plaintiffs’ Motion for Preliminary In- 
junction, p. 42. This may be true, given its language’, legislative history 
and administrative interpretation, but, again, there is no guarantee un- 
der the whole statutory regime, supra, that a different approach to this 
one factor would at least deadlock the commissioners, and thereby con- 
tinue the long-standing ITC affirmative material-injury determination. 


C 


To address briefly, which is all the plaintiffs do!°, the remaining two 
considerations for issuance of a preliminary injunction, namely, the 


81d. at 43. 


9 As enacted by Congress in the Uruguay Round Agreements Act, Pub. L. No. 103-465, §221(a), 108 Stat. 4809, 4867 
(1994), it stated: 


(7) CUMULATION.—For purposes of this subsection, the Commission may cumulatively assess the volume and 
effect of imports of the subject merchandise from all countries with respect to which reviews under section 751(b) 
or (c) were initiated on the same day, if such imports would be likely to compete with each other and with domestic 
like products in the United States market. The Commission shall not cumulatively assess the volume and effects of 
imports of the subject merchandise in a case in which it determines that such imports are likely to have no discern- 
ible adverse impact on the domestic industry. 
See 19 U.S.C. §1675a(a)(7) (1995). 


10 See, e.g., Plaintiffs Motion for Preliminary Injunction, pp. 4446 
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public interest and the hardships grant or denial might entail, the court 
readily concurs that 


the public interest is best served by ensuring that Commerce and 
the ITC comply with the law, and that they interpret and apply laws 
and regulations correctly.!! 


It does not appear at this threshold, however, that either has committed 
the kind of error which warrants immediate, extraordinary, equitable 
relief. Furthermore, reinstating forthwith the status quo ante, for which 
the plaintiffs pray, could well tend to undermine the results of the diffi- 
cult negotiations which led to the Uruguay Round agreements” and 
also the commitments of the United States at the World Trade Orga- 
nization. Cf., e.g., Washington Tariff & Trade Letter, Many CVD Orders 
May Face Challenge in Wake of WTO Ruling, p. 3 (Jan. 3, 2000). In short, 
the plaintiffs fail to persuade this court that the equities they implicate 
tip decidedly in their favor. 


Il 


In view of the foregoing discussion of plaintiffs’ failure to bear their 
burden of persuasion on the prerequisites for immediate relief, their ap- 
plication for a preliminary injunction must be, and it hereby is, denied. 
Given this required decision on the record developed, which does inti- 
mate concern on the part of the plaintiffs that judicial review and any 
necessary, resultant, further administrative proceedings could con- 


sume, in regular course, much time—free of the long-standing counter- 
vailing-duty order, the parties in this and the related action, CIT No. 
99-11-00716, are hereby invited to present the genuinely-dispositive is- 
sues in an expeditious manner. 


11]. at 44. 


12 See generally Terence P Stewart, The GATT Uruguay Round—A Negotiating History (1986-1992)—Volume I: 
Commentary (1993) 
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